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Abstract 

Reconceptualizing the Public Sphere: The Differential Role of Media Systems 
in Enabling Political Elites to set the Public Agenda 

This paper explicates the concept of the public sphere as a virtual space created by 
newspapers in which political elites set the public agenda. Jurgen Habermas originally 
conceptualized the public sphere in terms of European salons and coffee houses where the 
bourgeois gathered to discuss politics. He emphasized that this discussion was both rational and 
interactive. While he recognized newspapers as important links between these discussion 
groups, he understated their importance as an enabling technology, bringing them together as a 
political force. The role of radio and television are discussed in terms of how they opened the 
public sphere to include vast audiences, but how at its base, they had little substantive impact on 
the nature of the agenda setting process. Finally, the Internet is discussed in terms of its 
potential to actually alter the process of public agenda setting in ways that other new 
technologies have not. 
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Public Sphere 3 

Civic journalism, a movement attempting to counter public cynicism and apathy toward 
American society and government (Rimel, 1 997), is now practiced in hundreds of news 
organizations around the country (Conte, 1996). Supporters of the movement argue traditional 
journalism has contributed to a decline in civic health, and it is therefore appropriate for 
journalists to do their part to rebuild public trust and citizen participation in the public sphere 

yv'viuv, tyyU). 

But just what or where is the public sphere? What behaviors or practices qualify as 
participation in a modem public sphere? The public sphere will first be conceptualized as a 
physical place where people congregate to decide issues in the public interest. The 
conceptualization draws heavily from theory and writings of Jurgen Habermas and Alexis de 
Tocqueville. Next, the public sphere will be conceptualized as a virtual space constructed by 
technologies. This section will e xamin e how individual technologies have contributed to either 
the growth or contraction of the public sphere. And third, the public sphere will be 
conceptualized as a psychological space. This section will examine how the complexities of 
modem society make it difficult, if not impossible, for most people to engage in the rational 
discourse required by Habermas for the public sphere. In addition, this section will look at the 
potential of new media technologies to overcome some of the problems that have inhibited 
inclusion of a larger portion of the population in the public sphere. Finally, this paper will 
examine the role of the newspaper as an interactive, enabling technology in the public sphere 
that facilitates discussion among elites setting the public agenda. 

The Public Sphere as a Physical Space 

Jurgen Habermas (1989/1962) first conceived of the public sphere as a physical space in 
his thesis for post-doctoral qualification required of German professors. His thesis was later 
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published under the title The Structural Transformation of the Public Sphere. Habermas writes 
that the public sphere first emerged in coffee houses in England and salons in France in the 17th 
and 18th centuries with the rise of capitalism and the state. He describes the public sphere as a 
physical place where propertied, educated men who were members of the bourgeois joined 
together to engage in rational-critical discourse on public matters and other issues of the day. 

He writes: 

The bourgeois public sphere may be conceived above all as the sphere of private people 
come together as a public; they soon claimed the public sphere regulated from above 
against the public authorities themselves, to engage them in a debate over the general 
rules governing relations in the basically privatized but publicly relevant sphere of 
commodity exchange and social labor. The medium of this political confrontation was 
peculiar and without historical precedent: people’s public use of their reason. (1989, 
P-27). 

There were several noteworthy characteristics of the early public sphere. First, it was a 
place where differences in status were bracketed as an attempt to encourage a free flow of ideas 
with little regard for the status of the person espousing them. It should be emphasized that the 
public sphere was not open to everyone — women and poorly educated, unpropertied men were 
excluded — but for those allowed in, class divisions largely disappeared. Second, within the 
public sphere the argument that prevailed was the argument considered most rational and most 
likely to serve the public interest. Participants in the public sphere were well informed and 
argued enlightened views that resulted from great personal deliberation. Third, the topics 
discussed had formerly been handled by church and state authorities and were considered 
problematic. Prior to the advent of the public sphere, the church and state enjoyed a “monopoly 
of interpretation,” and there were many areas of public life that had remained undiscussed 
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(Habermas, 1995, p.238). And fourth, the public sphere remained open to anyone fitting the 
criteria and having access to cultural products such as books and journals (Calhoun, 1992). 
Habermas writes “the wealthy shopkeeper visited the coffee house several times a day, this held 
true for the poor one as well,” (1995, p.326). 

Media were also present in Habermas’ public sphere. Newspapers, journals, and other 
literary works were often physically brought into the public sphere, read, and the content 
discussed (Boyd-Barrett, 1995). Even in the early public sphere, newspapers and journals were 
an enabling technology that helped create a network bringing the forums of the coffee houses 
and salons together to create the larger public sphere. Journals, such as the Tatler. which was 
first published in 1709, created the network by serving as a link among coffee houses 
(Habermas, 1995). Habermas writes of the tie between the media and the coffee houses and 
salons: 

There was scarcely a great writer in the 1 8th century who would not have first submitted 
his essential ideas for discussion in such discourse, in lectures before the academies and 
especially in the salons. The salon held the monopoly of first publication: a new work, 
even a musical one, had to legitimate itself first in this forum (1995, p.237). 

Over time, the bourgeois public sphere grew, including more of the public, and this 
growth contributed to its decline. The class inequalities present in the late public sphere were 
much greater and became impossible to bracket even at this early date. The clear distinction 
between the public and private domains also began to blur (Calhoun, 1992). 

One of the most intriguing aspects on Habermas’ conception of the public sphere is his 
placement of the public sphere in the private realm of civil society. He saw the public sphere as 
being composed of private individuals gathering in private places to engage in critical discussion. 
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His definition makes conventional distinction between public and private obviously problematic 
(Baker, 1992). But to Habermas, the public sphere belonged in the private domain, and a 
separation of the state and the public sphere was essential for a healthy public sphere. Craig 
Calhoun expounds on Habermas’ view: 

Structural transformation came about, however, as private organizations began 
increasingly to assume public power on the one hand, while the state penetrated the 
private realm on the other. State and society, once distinct, became interlocked (1992, 
P-21)- 

Habermas also argues numerous disparate interests made it harder for participants in the 
public sphere to think in terms of the general public interest. Instead of parties discussing public 
good, participants in the public sphere were pushing their own private interests. Calhoun further 
explains, “The notion of an objective general interest was replaced, even ideally, with one of a 
fairly negotiated compromise among interests. The functioning of the public sphere thus shifted 
from rational-critical debate to negotiation,” (1992, p.22). 

Habermas further believed that over time, the public sphere became a sham where shared 
public discourse was replaced with a passive, apolitical consumption culture (Calhoun, 1992). 

In Habermas’ writings, he conceptualized a public sphere in England, France, and 
Germany, although Germany received far less mention. But, he did not extend his analysis of the 
public sphere to include the United States. Habermas’ failure to acknowledge the thriving public 
sphere that existed in the United States, a public sphere as he conceived of one, is perhaps one of 
his book’s greatest shortcomings. 

When Alexis de Tocqueville, a French nobleman and political scientist, visited the United 
States in 1831, he was so impressed with what he termed the “voluntary associations” of men in 
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the United States, he devoted much study and later description of these associations in his treatise 
on American life, Democracy in America. Although Tocqueville does not use the same 
ter mino logy as Habermas — he speaks of associations whereas Habermas speaks of the public 
sphere — a thorough reading of both men’s writings leaves little doubt they are talking about the 
same thing. There are obviously some differences between the European and American public 
spheres, differences that are both political and cultural, but the similarities are more numerous and 
profound than are the differences. Tocqueville even writes that the notion of association in 
America was imported from England and differences can be attributed to Americans’ 
incorporation of their manners and customs (1956). 

Habermas outlined four characteristics of the European public sphere prior to its decline: a 
bracketing of class differences that allowed for equality of status in the public sphere, rational- 
critical discourse aimed as serving the public interest, discussion of topics considered societal 
problems, and openness toward anyone meeting the criteria for inclusion. Tocqueville noted many 
of these above characteristics in his description of the American voluntary associations. First, he 
noted a general equality of status among men as they operated within their associations. But 
unlike Europe, there was also generally more parity among men outside the associations as well: 
status acquired by birth presented less of an advantage. He writes: 

Amongst the novel objects that attracted my attention during my stay in the United States, 
nothing struck me more forcibly than the general equality of condition among the people. I 
readily discovered the prodigious influence which this primary fact exercises on the whole 
course of society (1956, p.26). 

Tocqueville also describes a concern for community and public interest present in 
American associations. Habermas believed one of the great strengths of the early public sphere 
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was men’s willingness to place public good above private interest, and he lamented the eventual 
rise of private interests in the European public sphere. When Tocqueville observed American 
associations, European associations had already become spheres of negotiation among competing 
private interests. He writes that Americans have the kind of public spirit that is “often a subject of 
regret to those who are in power” in Europe (1956, p.60). Tocqueville describes American public 
spirit with these words: 

The New-Englander is attached to his township, not so much because he was bom in it, 
but because it is a free and strong community, of which he is a member, and which 
deserves the care spent in managing it.... In the American townships, power has been 
disseminated with admirable skill, for the purpose of interesting the greatest possible 
number of persons in the common weal (1956, p.60). 

Tocqueville further noted the American associations attempted to tackle a variety of 
public problems — just as the English and French participants in the public sphere had addressed 
issues in their day. But in America, some of these associations were formed for highly specific 
purposes, formed to address distinct problems such as public safety, commerce, industry, 
morality, and even religion (1956). 

As with the European public spheres, media also played a prominent role in the American 
associations, facilitating discussion on public matters. Tocqueville writes that newspapers spoke 
of the “common weal,” therefore enhancing interest in public affairs and the affairs of the 
associations. Tocqueville writes, “There is consequently a necessary connection between public 
associations and newspapers: newspapers make associations and associations make newspapers,” 
(1956, p.203). As with the European public sphere, the newspapers helped establish a network 
for public sphere participants in America. 




6E ST COPV AVMUA6LE 






10 



Public Sphere 9 

So, there are numerous and profound similarities between the American public sphere of 
the 19th century as described by Tocqueville and the European public spheres of the 17th and 
18th centuries as described by Habermas. Nonetheless, there are also discernible differences 
between the spheres with the greatest difference resting in the relationships between the spheres 
and their governments. 

The American public sphere did not cleariy reside in the private realm; it was often tied 
to government. The stronger relationship between government and the American public sphere 
is logical when one remembers that the Americans were members of a self-governing democracy 
who believed they had a duty to take an active role in the official governance of their 
communities. The public spheres of Europe occurred at times and within countries where 
political power was still very much vested in monarchs and church leaders. 

Another difference between the spheres is that within the American associations, persons 
pursuing public interests coexisted with persons pursuing private interests (Tocqueville, 1956). 
Habermas believed that the pursuit of private interests displaced the pursuit of public interests in 
the European public spheres (Habermas, 1989). 

A final difference between the public spheres involves the issue of admittance. The 
American public sphere as described by Tocqueville appears to have been more inclusive; there 
was more parity among the people and numbers were considered essential for a strong collective 
voice (Tocqueville, 1956). But like Habermas’ public sphere, the American public sphere did 
not admit womea At the time of Tocqueville’s visit to America, American women did not 
conduct any business or take part in political life (Tocqueville, 1956). 

For Jurgen Habermas and Alexis de Tocqueville, the public sphere was a place where 
men gathered to rationally discuss issues of the day. Newspapers played a key role in the public 



Public Sphere 10 

sphere by supplying information, creating interest, and helping set the agenda for participants in 
the public sphere. The best arguments furthering the public interest became the public goal; the 
status of the participants in the public sphere was largely irrelevant — they need only be 
admitted. 

Habermas and Tocqueville’s conceptions of the public sphere are an appropriate place to 
begin an explication of the modem public sphere, but their conceptions are far from adequate. 
Any explication of the modem public sphere must take into account media technologies. They 
have not only enlarged the public sphere from a physical to a virtual space, they are also playing 
an increasingly important role in elevating private interests to a level of general social concern 
known as public interest. 

The Public Sphere as a Technological Space 

In Habermas’ conceptualization of the public sphere he privileges face-to-face 
communication, believing the most valuable role for the media is to provide information for 
intimate exchanges. He accepts that the printed word played a significant role in the 
development of the bourgeois public sphere, but he did not fully conceive of the key role for 
media in the public sphere. In his writings he also expresses a distrust for mediated 
communication, seeing it as an obstacle to “discursive rationality and communicative 
authenticity,” (Dahlgren, 1995, p.16), and ignores the central role media have always played. 

Habermas’ concerns about modem media stem partly from the media’s reliance on mass 
advertising for revenue. Although advertising dates back to ancient times, mass advertising 
sharply increased following the Industrial Revolution as manufacturers sought markets for their 
factory-produced goods (Fang, 1997). And since the Industrial Revolution, advertising has only 
continued to grow with the average American now seeing or hearing 500 advertisements a day 
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(Fang, 1997, p.65). Reliance on advertising has created a duality of purpose for the media: 
provide information to the public and provide consumers to advertisers (Elliott, 1982). So, much 
of what appears in media today is not meant to be informative and enlightening for participants 
in the public sphere, it is merely entertaining and designed to attract an audience that will appeal 
to advertisers. 

Both Jurgen Habermas and American writer John Dewey have argued there are major 
distinctions between a public and a media audience, that a public should be conceptualized as 
something more. Peter Dahlgren explains: 

A public, according to Habermas and Dewey, exists as a discursive interactional process: 
atomized individuals, consuming media in their homes, do not comprise a public, nor do 
they tend to contribute much to the democratization of civil society (1995, p.19). 

Philip Elliott further differentiates between an audience and public when he writes, 

“Radio and television set up a type of human group which has no other connection with each 
other than their co mm on use of the same service” (1982, p.261). The point these authors seem to 
be making is that a public and an audience are conceptually different in important ways. An 
audience should be viewed as an disconnected aggregation of media consumers compared to a 
public which is an informed, enlightened group engaging in public discourse. 

Therefore, there are two necessary components of communication in the public sphere, 
that it be interactive and rational. 

Interactivity: The public sphere must include a mechanism for interaction. Passively 
attending to mass media does not meet this criterion of public participation. Parties in the public 
sphere must both receive and contribute information for the generation of a public affairs agenda. 
Habermas’ insistence that discourse be oral is understandable if viewed from the within r the 
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context of interpersonal communication. That view holds face-to-face discourse to be the 
highest or purest from of communication, and also the most interactive. This view is betrayed by 
the manner in which interpersonal communication studies new technologies such as the Internet. 
Such research frequently typifies the process as “computer mediated communication,” or CMC. 
This idealizes face-to-face communication, while it relegates technology to a role as mediator. 

It is true that mass media do not rank well in terms of their potential for interactivity. 

Both radio and television score low on their capacity to sustain interactive communication, and 
newspapers usually fere even worse. This would make it seem as if newspapers would detract 
from, rather than accomplish, this critical prerequisite for communication in the public sphere. 
However, a critical fact remains that from the earliest time to the present day the actual 
participants in the public sphere have been a small elite. As has been pointed out, even in the 
heyday of the European coffee houses and salons, the one thing that bound the participants 
together was their membership in bourgeois society. It is difficult to see how that has changed 
much in the contemporary political science arena. 

Philip Converse was referring to this same group of elites when he referred to the 
“ideologues,” (1964). Ideologues are those who have sophisticated, or what Converse calls 
“highly constrained” belief systems. They are active and informed - and also make up only 
about 10 to 15 percent of the population. Converse’s description of an ideologue sounds just like 
the inhabitants of the 1 8 th century European coffee houses and salons in that both constitute a 
small group of literate, well informed citizens. 

Contemporary studies of the relationship between political knowledge and activism and 
media use support the concept of an elite group of regular newspaper readers. Nearly any 
political poll will show the strongest associations between media use and indicators of social 
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class, such as income, education, and indicators of political activism and knowledge is 
newspaper usage. Correlations with television use are nearly always weak or nonexistent. 

The point is that while newspapers may come up short in their ability to engage mass 
audiences in interactive communication, they have always been capable of sustaining tangible 
interaction between the very elite groups that make up the core of the public sphere. Some 
media critics see this to be true to a fault (for example, see (Schudson, 1978). What is being 
argued here is that not only do the politically active go to newspapers for information, but they, 
or the groups with which they are affiliated, use the newspaper as a forum for the expression of 
their ideas. Thus, the irony is that while the newspaper may be the poorest vehicle for interactive 
communication among members of large audiences, it has always has served well as a platform 
for interaction among members of society’s core elite. 

Rational discourse. In overlooking the capacity of the newspaper to sustain interactivity 
between elites, Habermas may also have confused the nature of the discourse that goes on in the 
public sphere. Throughout Habermas’ work on the public sphere, he argues on behalf of rational 
discourse among informed, enlightened individuals. If the value of the newspaper as a platform 
for interactive communication is not recognized, face-to-face communication emerges as the 
only venue for such rational discourse. The assumption here is that the best representational 
system for rational communication is language. But verbal communication occurs just as easily 
in written as in spoken form. Therefore, the better stipulation is that the discourse be verbal. 

This opens the door to looking at communication in the public sphere in terms of what goes on 
within elite groups and what goes on between them. In the 18 th century model the 
communication within groups, in the coffee houses and salons, was oral, or face-to-face. 
However, between group communication was text, transmitted by newspaper technology. It 
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could further be argued that it is this between group connect that gives the elite group sufficient 
corpus to become the do minant political force in the setting of the agenda of public affairs. 

Finally, Peter Dahlgren’s view that social interaction in the public sphere must address 
public affairs is a worthy stipulation if the public sphere is to be viewed as a place where society 
interacts in a process of negotiating what the public affairs agenda should be. Dahlgren writes of 
this requirement: 

Obviously not all social interactions can be treated as manifestations of a well- 
functioning public sphere; there must be a focus on politics and current affairs — a quality 
of publicness attained by people interacting in their roles as citizens. Even if we find it 
harder these days to mark boundaries and maintain distinctions, the public sphere must 
have politics as its chief horizoa.. (1995, p.19). 

Thus, an irony of broadcast media is that they have both expanded and contracted the 
public sphere. They have expanded the public sphere by removing time and space from the 
communications process, allowing the public sphere to also be a virtual space. Today, our entire 
society can be more or less simultaneously exposed to the agenda negotiation process as if 
everyone were in the same room. But media have also harmed the public sphere by hampering 
what Habermas considered the healthiest form of discourse: face to face communication 
(Thompson, 1993). Communication historian Ian Fang explains: 

The proportion of Americans who say they socialize with neighbors more than once a year 
has declined. Memberships in organizations fell sharply after television entered the home, 
and so did participation in civic associations and volunteer work.. .When friends invite 
friends over to watch television, the communion is with the screen.... The result is a 
growing isolation from close, attentive interaction with other people (1997, pp. 139- 140). 
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Now that it has been established that modem communication technologies have both 
contracted and expanded the public sphere, it is appropriate to next examine some of these 
technologies and the situations in which they are used and see how they might meet the above 
outlined criteria and expand the public sphere. 

Public sphere and new communication technologies : Some see the Internet as the 
communications technology that has the most potential to reinvigorate the public sphere. 

From a technological standpoint, the Internet has both the potential for sustaining face-to-face 
like interactivity and supporting the vast scope of a mass medium (Newhagen & Levy, 1998). 
Internet users have two ports of entry into the virtual public sphere, e-mail and online chat 
rooms. Electronic mai l can create a virtual public sphere if parties are engaging in rational 
discourse, through written messages, on public affairs. Obviously not all electronic mail would 
qualify: only those exchanges meeting the criteria for the modem public sphere. The issue of a 
time delay between responses should not be viewed as a problem for electronic mail’s potential 
qualification as a public sphere technology. 

Internet chat rooms that allow parties to converse through written messages also have 
potential to expand the public sphere. This discourse is closer to face-to-face conversation than 

is electronic mail because the interactivity occurs more quickly, as it does in spoken 

( 

conversation. As with electronic mail, not all discourse carried on in chat rooms qualifies as the 
public sphere. The discourse must pertain to material that qualifies as relevant to the public 
sphere. " 

Persons watching a call-in talk show on television or listening to a call-in talk show on 
radio qualify only as an audience, even if the program is addressing an issue considered a public 
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affair. But if those persons use the telephone to become a participant in the radio or television 
program, they have potentially entered the public sphere and are no longer relegated to the class 
of audience member. Through this method of participation they enter a virtual public sphere that 
is the creation of two technologies used in conjunction: radio and telephone or television and 
telephone. It is interesting to note that viewers and listeners of call-in show report them to be 
more interactive than other mass media, thus giving them at least the perception of participation 
(Newhagen, 1994). 

So, there are communications technologies that have at least hypothetically expanded 
one’s ability to participate in the public sphere. Some of these technologies have brought about a 
decrease in face-to-face discourse, but they should also be recognized for having expanded the 
possibilities for discourse by creating the potential for a public sphere that is not limited to a 
physical space. 

Throughout this section on technology and the public sphere, these authors have repeated 
the caveat that not all personal discourse qualifies as the public sphere. The discourse must 
pertain to the process of public affairs agenda setting and maintenance of public affairs, and it 
must be grounded in reasoning -- opinions offered must be the result of great deliberation on the 
part of individuals who have gathered much information and have much knowledge on a given 
subject. 

Habermas argues in his explication of the public sphere that individuals must engage in 
rational communication: communication guided by knowledge that can be coherently defended 
through argumentation (1989). Only then do individuals reach resolutions approaching truth and 
what is in the public interest. 

But with the complexity of human societies today and the vast amount of information and 
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understanding one must have to engage in the kind of rational discourse envisioned by 
Habermas, is it even possible for non-elites to participate in the public sphere? Is the public 
sphere, despite the inclusion of the virtual sphere, smaller than it once was because participation 
now requires more cognitively complex reasoning skills than ever before? It is important to 
recognize that just because a technological potential exists, there is no guarantee it will be 
adopted. For instance, some media critics have already voiced skepticism that the Internet will 
result in any substantive change in the nature of political power sharing among elites 
(Anonymous. 1999). 

The Public Sphere as a Psychological Space 

In 1922 Walter Lippman wrote of the complexities of modem society and the difficulties 
these complexities present in a democracy where common people without special expertise are 
expected to be informed and participate in the affairs of government. He also wrote that the 
knowledge and understanding so many people have of public affairs is limited, or even flawed. 
“Inevitably our opinions cover a bigger space, a longer reach of time, a greater number of things, 
than we can directly observe. They have, therefore, to be pieced together out of what others have 
reported and what we can imagine,” (p.53). 

Understanding of public affairs is further flawed today because it is manipulated by elites 
attempting to manage public opinion on public affairs. Walter Lippman explains: 

Within the life of the generation now in control of affairs, persuasion has become a self- 
conscious art and a regular organ of popular government. None of us begins to 
understand the consequences, but it is no daring prophecy to say that the knowledge of 
how to create consent will alter every political calculation and modify every political 
premise. Under the impact of propaganda, not necessarily in the sinister meaning of the 
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word alone, the old constants of our thinking have become variables (1922, p.158). 

So, Lippman conceives of public opinion as the aggregate opinion of persons 
whose individual opinions are pieced together from what they hear, read, see and are able 
to imagin e. He also believes that their exposure to information is manipulated to create a 
certain opinion that meets the needs of elites. 

Lippman’s idea of public opinion is quite different from Habermas 5 conception. 

Habermas believes public opinion is what develops in the public sphere as the result of 
rational discourse - he sees public opinion as culmination of the sharing of information 
among enlightened individuals operating in the public interest. Craig Calhoun further 
describes Habermas’ view when he writes: 

This replaces the notion of public opinion as the mere opinion of isolated 
individuals taken in the aggregate, the reputation that emerges in the mirror of 
dispersed opinions, and the opinion of the common sort of people. Rather, public 
opinion comes to refer more positively to the views held by those who join in 
rational-critical debate on an issue (1992, p.17). 

Habermas’ idea of public opinion and the public sphere can be described as a normative 
conception. But is it wishful thinking? If Lippman’s conception of public opinion and the public 
sphere is more accurate, the modem public sphere may in fact be quite small. 

To further delve into the public’s understanding of public affairs and their capacity to 
participate in the public sphere, it is also necessary to examine the contributions of research into 
information processing theory that accounts for how the human mind works. Information 
processing theory states that knowledge is organized as connections among concepts, sometimes 
called nodes, which reside in schemata. These schemata influence what one sees and remembers 
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as well as how one interprets the world (Hamill & Lodge, 1986). Access to knowledge in one of 
these concepts requires activation. 

The important thing to note about information processing with respect to the public 
sphere is that research has shown experts in public affairs or politics process information 
differently from novices (Lau & Erber, 1985). This occurs because experts have better developed 
schemata with more and stronger links, larger units of knowledge, and units organized in a more 
meaningful way. The result of this difference in processing is experts, also known as schematics, 
are more likely to integrate new information and recall it if there is an opportunity for activation. 
Non-experts are more likely to employ piecemeal processing, which does not integrate the 
information into a schema, and therefore provides a weaker basis for memory, inference, and 
recall (Fiske, 1986). 

In addition, non-experts - as well as some experts - are also more likely to employ 
heuristics, including emotion, that allow them to efficiently assess a situation without much of a 
knowledge base (Bucy & Newhagen, 1998). Often their assessment is no deeper than assigning a 
label of good or bad, but surprisingly, heuristic processing often serves people well, leading them 
toward accurate assessments irrespective of knowledge. Nonetheless, those who bring nothing 
more than heuristic processing to the discussion do not contribute as much to the public sphere. 

Converse (1964) echoed many of these same ideas regarding experts and non-experts, but 
espoused these ideas without the benefit of social cognition research. He wrote this of the 
differences between ideologues (experts) and non-ideologues (non-experts): 

If an informed observer hears a surprising policy statement in the news by the secretary 
of defense, he may prick up his ears and pay close attention. He relates this information 
to what he knows of recent policy, what he knows of the secretary’s relationship, to the 
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president, what he knows of past positions the secretary may have taken, and the like, 
since he is intensely interested to detect even small reorientations of national policy. In 
short, he auto mat ically imports enormous amounts of prior information that lends the 
new statement high interest. The poorly informed person, hearing the same statement, 
finds it as dull as the rest of the political news (Fiske & Kinder, 1981, p.178). 

Through his research. Converse also concluded only about ten percent of persons can be 
classified as ideologues or near ideologues (Fiske & Kinder, 1981). If Converse is correct in his 
assessments of experts and non-experts, only about ten percent of persons will have the expertise 
necessary to participate in the public sphere and engage in the enlightened, rational discourse as 
described by Habermas. For the other 90 percent, they are likely ill-suited for participation in a 
public sphere requiring informed, rational discourse. Not only would they not bring sufficient 
knowledge into the debate, but according to information processing theory, they would also have 
difficulty integrating new information, due to poorly developed schemata, and recalling any 
information presently stored that could contribute to public dialogue. So does this mean debate 
on public affairs is limited to only ten percent of the population? 

Conclusion 

The requirement that discourse must be informed and rational to qualify for the public 
sphere is essential to differentiate between the sharing of rational, informed ideas that could lead 
to a public policy agenda and mere uninformed gossip. Still, this does not exclude the majority 
of people from ever participating in the public sphere because the public sphere is not one place, 
but many, and differing public spheres addressing differing topics will each be open to different 
participants. 

Dahlgren also explores the question of multiple public spheres when he writes: , 
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Now, few would argue that everyone should or even can always participate in the same 
societal conversation, and it may be in part a semantic question whether one argues for a 
single large pluralistic public sphere which connects many smaller discrete arenas or 
whether one posits that a multiplicity of many smaller public spheres is what constitutes 
the public sphere as a whole. Public spheres must arrive partly out of necessity, in 
response to particular circumstances (1995, p. 1 8). 

Research in information processing theory has reported that people are seldom experts in 
many areas. Rather, they are experts in some areas and non-experts in others. Lau (1986) reports 
in his research that even within the area of politics, most people are experts only in certain 
aspects. He theorized that there are four political schemata used by individuals to process 
political information: issue, personality, group, and party, and that seldom does someone have 
four well-developed schemata. His research supported his conclusion and further revealed that 
certain groups are more likely to have certain well-developed schemata. For example, men and 
the young are more likely to hold well-developed issue schemata. Lau also reports that only 30 
percent of those participating in his studies possessed no well-developed political schemata. 

What this means for the public sphere is that only a small number of people are going to 
be sufficiently informed to participate in discourse on politics and public affairs all of the time, 
but most people will be able to participate some of the time and their ability to participate will be 
determined by the precise focus of the debate. And, if one conceptualizes the public sphere as 
multiple places, both physical and virtual, where people can rationally debate various topics of 
varying magnitude - from global warming to new playground equipment for a nearby park — 
there are expanded opportunities for public sphere participation. 

It is also important to recognize that the public spheres are not isolated; they are, part of a 
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greater network and are thus linked to one another. Habermas (1989) wrote of how the coffee 
houses, individual public spheres, were linked by the newspapers that carried information on the 
public affairs agendas debated among coffeehouse patrons. So, newspapers have not only helped 
facilitate communication within the nodes of the network by contributing information useful to 
the debate, they have also allowed for mediated communication between the various nodes or 
public spheres. 

A modem day example of how newspapers provide mediated communication among 
public spheres is the example of the relationship between the United States State Department and 
the New York Times . The State Department places all important information to be disseminated 
to other public spheres in the New York Times . Stephen Hess of the Brookings Institution 
writes, “The State Department’s paper of record is the New York Times : this means that foreign 
service officers read the Times first, clip the Times , and circulate the clips, as the do the 
department’s clients, that is, the embassies and foreign ministries,” (1996, p.39). 

Because discourse within and among the public sphere nodes must be rational and 
therefore information dense, broadcast media have not displaced newspapers as the best media to 
link public spheres. Text continues to be the best symbol system for providing highly specific, 
detailed information on public affairs. But newspapers could find a potential rival in the 

l 

Internet, another communications technology that also uses text as its primary means of 
communication. Will the Internet eventually serve as means for linking public spheres? 

Because the Internet has interactive capabilities, it may serve not only as a link, but also a virtual 
space for a single public sphere or even multiple spheres, depending on how one wants to 
conceptualize it. 

Growth in opportunities for public sphere participation is vitally important because 
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participation is as an important component of American citizenship. In recent years, Americans 
have seen less participation in public life, and with that decline in participation has come a loss 
of trust and loss of a sense of power (Sandel, 1996). He writes there are two concerns presently 
at the “heart of America’s discontent”: fear we’re “losing control of the forces that govern our 
lives” and fear “the moral fabric of our community is unraveling around us,” (p.3). 

Participation in the public sphere is a promising avenue for rediscovery of a public voice 
and personal power over outside forces affecting people’s lives, but as communications 
technologies and markets expand, linking everyone globally, it becomes harder for individuals to 
see how their voices can be powerful and significant among so many. Therefore, any conception 
of the public sphere as a single, global public sphere is a threat to human beings’ sense of 
personal power. But, if people conceive of the public sphere as a multiplicity of spheres 
addressing public concerns ranging from global to neighborhood, there will be numerous 
spheres small and specialized enough that most citizens can participate. 

A healthy national community, even global community, depends on healthy local 
communities with thriving public spheres. Sandel accurately summarizes this view when he 
writes: 

If the nation cannot summon more than a minimal commonality, it is unlikely that the 
global community can do better, at least on its own. A more promising basis for a 
democratic politics that reaches beyond nations is a revitalized civic life nourished in the 
more particular communities we inhabit ( 1 996, p.346). 
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Realizing the Potential Marketplace of Ideas: 
Utilizing the First Amendment to Advance 
Universal Service & Access to the Internet 



Abstract 



In contributing to the policy dialogue concerning the digital divide and 'evolving' 
universal service, this paper unravels the marketplace of ideas concept and applies 
free speech theory to the Internet. More importantly, to better understand the 
expansion of the marketplace of ideas, this paper urges a realization of the 
technological and cultural aspects of cyberspace, specifically how the Internet 
manifests postmodern characteristics and expression. Therefore, policymakers may 
incorporate the First Amendment and free speech principles to ensure that citizens 
are provided with universal access initiatives and opportunities to participate in new 
media, thereby increasing the competition of voices and discourses within the 
marketplace of ideas and communication environments. 
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Introduction 

As we enter the millennium, many believe we are in the midst of dramatic 
economic, social and cultural changes, exemplified by the emphasis placed on 
information , 1 global networks , 2 the digital economy 3 and the Internet . 4 With the 
adoption of cyberspace, the potential for buyers and sellers to conduct electronic 
commerce (e-commerce) has been heralded and forecasted . 5 The Internet has also 
been singled out for its ability as a new frontier of expression and liberty , 6 allowing 
individuals to attain information and knowledge, and pursue forms of social 
interaction that even emulate community-like behavior . 7 Because of inherent 
features like user-interactivity, decentralized network structure, digitization 8 and the 
displacement of geographically-based jurisdictions , 9 the Internet and cyberspace 
also present myriad challenges for the application and creation of laws concerning 
privacy , 10 copyright , 11 telephony , 12 and freedom of expression . 13 Thus far, at least in 
the arena of speech, one may contend that cyberspace has experienced limited 
government intervention . 14 

But while the Internet may be liberating for many, others are concerned that a 
substantial portion of the population will not be able to reap the potential benefits of 
the digital world. Fearful of inequitable access to information, many believe 
preventive measures need to be taken to encourage access to information and bridge 
gaps between the information haves and have-nots 15 in the “digital divide .” 16 

Solutions to answering complex questions of access in an information society 
reside partially in legal analysis and social theory . 17 While not commonplace among 
the contemporary policy dialogue, this paper contends recent freedom of speech 
jurisprudence serves as a useful dialogue to advance the concepts of universal 
service and access. In particular, an emerging marketplace of ideas is unfolding in 
cyberspace, as evidenced by the Supreme Court’s first-ever review of the Internet in 
Reno v. ACLU. Such recognition and exploration uncovers how unique the Internet 
is compared to traditional media and communication environments. After examining 
the marketplace of ideas, and its inclusion in recent judicial interpretation, the concept 
will be applied the support universal access to the Internet. 
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With proficient access and literacy skills, common citizens have an opportunity 
to become their own town crier and gatekeeper on the Internet. But realizing the 
potential marketplace of ideas may require a recognition of the technological and 
postmodern cultural characteristics of cyberspace. In this paper, an exploratory 
analysis of postmodern theory will be offered that reveals individuals have an 
unprecedented ability to foster their own expression and cultural environs in 
cyberspace. Thus, when advancing universal service and access initiatives for the 
Internet, policymakers should utilize the First Amendment in an affirmative manner 
that will embrace postmodern tendencies of the Internet and celebrate discourses 
among as many individuals as possible. 

The Marketplace of Ideas 

One of the challenges facing Constitutional and freedom of speech scholars is 
to define and interpret what is meant by our First Amendment: “Congress shall make 
no law. ..abridging the freedom of speech.” 19 Unfortunately, there are no clear cut 
answers to such a question, only a body of theory and jurisprudence which has been 
developing for centuries. Although divergent beliefs exist, many scholars agree that 
freedom of speech is an important underpinning and vehicle for decision making in 
the democratic political process. Within the 20th century, the classic marketplace of 
ideas theory has risen and taken center stage. 20 The following pages provide 
discussion of this laissez-faire approach to free speech theory and supply grounding 
to examine its presence in recent litigation involving the Internet and its value to 
universal service policy. 

One of the key works on freedom of expression is poet John Milton’s 1644 work 
Aeropagitica . 21 Milton, concerned with the evils of licensing and censorship, 
meticulously refuted the power of government officials to pre-approve all written 
materials before they were published and disseminated to citizenry within the borders 
of England. 

Milton relied on two essential points against licensing. First, by making 
material available to citizens, individuals can become more educated, and by sorting 
out right and wrong in their own minds, they may ultimately find the truth. However, 
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this truth-seeking process may be severely impaired if citizens are unable to hear all 
points of view — a likely outcome of any licensing or censorship. Second, Milton 
believed that the most fundamental right we have is liberty: “give me liberty to know, 
to utter, and to argue freely according to my conscience, above all liberties ." 22 

Throughout his work, Milton explored the benefits of what is known today as 
“the self-righting principle.” Milton contended we must tolerate opposing viewpoints 
even if it goes against the beliefs of our government. If we allow false points of view, it 
only reaffirms the truth. Additionally, under a licensing scheme, if we believe 
something is correct, when in reality it is false, we may never know the actual truth. 
Milton sincerely believed that our government and citizens are only more powerful if 
there is a healthy and well-informed debate, something which would be impossible 
under licensing of the press. 

In one instance, Milton proclaimed God intended to make man capable of his 
own decisions: 

For those actions which enter into a man, rather than issue out of him, and therefore 
defile not, God uses not to captivate under a perpetual childhood of prescription, but 
trusts him with the gift of reason to be his own chooser . 23 

As expressed above, Milton believed man possesses the liberty and intellectual 
capacity to determine what is right and wrong and what course of action is proper and 
improper. God does not hold a tight reign over man like a parent holds over a child. 

In order to make well-reasoned decisions, man must be free to discover the truth and 
receive all types of viewpoints on all types of issues. Even if licensing were allowed to 
shape decisions for mankind, Milton believed licensors themselves would probably 
be corrupt and err in their judgments. Most of all, licensing would deprive the rest of 
the country of individual liberty. 

Milton believed man should have the liberty to determine which speech is false 
and which speech is true. In his eyes, truth is more likely to arise out of unfettered 
discussion than out of repression. This “self-righting principle" and emphasis on truth 
is an undercurrent to the marketplace of ideas theory. 

John Stuart Mill complements the 'self-righting principle’ in his fundamental 
work On Liberty , 24 in which he philosophically explored the liberty of individuals to 
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have freedom of thought, opinion and action in society. Mill expanded upon Milton’s 
idea of the importance for individuals to make their own decisions and search for truth 
without governmental interference. 

Mill attempted to discover the proper societal (collective) interests over the 
individual as related to action. He purported a “very simple principle” of self-protection 
as the determinant for the limit of government intervention . 25 Societal interference is 
justified in private, individual affairs to prevent harm to others (the collective). In other 
words, when individual action jeopardizes the safety and well-being of another 
citizen(s), government can justifiably step-in and play referee. Although his argument, 
on the surface, seemingly called for a paternal hand of strong guidance and oversight 
by government, including that of the press, Mill believed strongly in the freedom of 
thought and opinion of individuals. 

To bolster his argument for freedom of thought and opinion, Mill cited three 

dangers to the suppression of opinion. First, suppression of opinion may blot out the 

truth, even if the opinion in question is conventionally far-fetched. Second, there is no 

harm in hearing and refuting a false opinion; instead, it can only strengthen truth, 

convictions and conduct. Third, no opinion, no matter how outrageous or correct, is 

completely true or false. Partial truths from opinions may be useful to develop 

intellect, improve truth and, consequently, individuals may make better decisions 

about their individual and collective actions. Mill makes a compelling case for 

freedom of thought and opinion when he writes; 

Not the violent conflict between the parts of the truth, but the quiet suppression of half 
of it, is the formidable evil; there is always hope when people are forced to listen to 
both sides; it is when they attend to only one that errors harden into prejudices, and 
truth itself ceases to have the effect of truth by being exaggerated into falsehood 26 

Mill’s point is that there is much to be valued and learned when citizens are free to 
educate themselves and discover truth. The only way this is possible is for 
government (the collective) to have no control on freedom of thought and opinion. 

Mill believed individuals should cultivate themselves — their personality, 
decision-making skills, morals, diversity, etc. — because he saw this as an important 
characteristic for the progress of the state. In particular, Mill devised two maxims to 
apply his theories: 
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First, that the individual is not accountable to society for his actions in so far these 
concern the interests of no person but himself. ... Secondly, that for such actions as 
are prejudicial to the interests of others, the individual is accountable and may be 
subjected either to social or to legal punishment . 27 

Mill supplied three objections to governmental interference that fall outside of liberty: 
individuals can do better than government; individuals might not make the better 
decisions than government, but it is a valuable thought process and educational 
experience for them; and lastly, perhaps the action to be taken will only strengthen the 
already strong powers of government. In addition, Mill thought that a government 
which does too much for its citizens is doing a disservice, not a service, “the worth of a 
State in the long run, is the worth of the individuals composing it .” 28 

Undoubtedly, Mill’s work attempts to bolster individual expression and freedom 
of thought and opinion. Society is better off in an arena that allows citizens to choose 
and process what they want to read and hear because it expands their own 
capabilities and understanding of the world around them, thereby increasing their 
decision-making skills and curiosity for truth. 

Both Mill and Milton’s endorsement and rationale for liberty of thought and 
expression provided a basis for Oliver Wendell Holmes's theory, whereby truth will 
prevail among unfettered speech in the marketplace. Holmes, a former Supreme 
Court justice, brought us the “marketplace of ideas” theoretical basis to the First 
Amendment in a dissenting opinion in Abrams v. United States . 29 

It was in Abrams that “Holmes began to consider and to discuss the 
implications of the congressional legislation (of sedition ).” 30 Whatever his intentions, 
Holmes’s dissenting opinion in Abrams demonstrates the classic marketplace of 
ideas theory: 

To allow opposition by speech seems to indicate that you think the speech impotent ... 

When men have realized that time has upset many fighting faiths, they may come to 
believe even more than they believe the very foundations of their own conduct that the 
ultimate good desired is better reached in the free trade of ideas — that the best of truth 
is the power of the thought to get itself accepted in the competition of the market, and 
that truth is the only ground upon which their wishes safely can be carried out. That at 
any rate is the theory of our Constitution. It is an experiment, as all life is an experiment. 

... I think we should be extremely vigilant against attempts to check the expression of 
opinions that we loathe and believe to be fraught with death . 31 
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Thus, under the classic marketplace of ideas theory, the responsibility of government 
is to keep its hands off speech, because the market of political ideas and speech will 
self-correct and sustain itself. Holmes’s theory is more or less a laissez-faire 
notion. Only under a clear and present danger will governmental intervention on 
freedom of speech and political thought be allowed, and only to a minute degree. 

In his dissent and clarification of the clear and present danger test, Holmes 
espoused that a free exchange of ideas in the market will lead to truth (the self- 
righting principle). Today, his theory is supported by the proliferation and ubiquity of 
media and outlets for expression, as citizens have plentiful sources of outlets then 
ever before, including the Internet, through which unfettered exchange of truth may 
take place. His theory also led the way for new discussions, interpretations and 
applications of First Amendment law and theory. 



Access Theory: Correcting Failure in the Marketplace of Ideas 

But in markets, inaccessibility and competition may be ruthless — even 
among ideas. Legal scholars Jerome Barron and Owen Fiss contend market failure 
exists in the Holmesian free exchange and trade of ideas . 33 The term market failure 
refers to an economic concept relating to outcomes of a market under a free 
enterprise system. Governmental intervention is warranted only when the market is 
unable to maximize public utility. In theory, markets in fact do not fail; rather, people do 
not like the outcomes of a market (i.e., the problems which may result from monopoly 
power and abuses ). 34 Today, it is a common occurrence for government to regulate 
markets to protect the consumer and public from undesirable market outcomes in 
telecommunications and other sectors, even in matters relating to speech. Barron 
and Fiss wish to correct the inadequate outcomes that occur in an unfettered 
marketplace of ideas . 35 

For Barron, the outcome of the mass media marketplace is problematic. He 
believed newspapers failed to carry wide-ranging viewpoints and quality of debate on 
political issues. Because not every citizen has the capital and resources to own a 
printing press and compete with a major daily, Barron called for the First Amendment 
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to play an affirmative role, guaranteeing citizens and minorities a right of access to city 
dailies. Barron was concerned not only with newspapers, but also with the 
concentrated power that existed within the mass media and advocated the practice of 
the fairness doctrine in broadcasting . 37 

In Barron’s view, the mass media had become usurped to influence and 
structure narrow public debate. Case law, such as New York Times v. Sullivan 38 and 
Holmes’s marketplace of ideas offered the mass media powerful editorial control. 
Barron explained the problem with public debate as disseminated by the mass 
media: 

To those who can obtain access to the media of mass communications first 
amendment case law furnishes considerable help. But what of those media 
whose ideas are too unacceptable to secure access to the media? To them the 
mass communications industry replies: The First Amendment guarantees our 
freedom to do as we choose with our media. Thus the constitutional imperative of 
free expression becomes a rationale for repressing competing ideas . 39 

An overriding concern for Barron was the that fact the mass media were becoming too 
influential in the lives of Americans and the marketplace of ideas. With the shrinking 
number of competing dailies and the limited number of broadcast stations, Barron 
believed mainstream ideas, not diversity, were well represented. 

Barron’s right of access received affirmation and reached its high-water mark 
with the Supreme Court’s upholding of the fairness doctrine 40 in Red Lion 
Broadcasting v. FCC . 41 Barron himself argued for access and right of reply to 
newspapers in Miami Herald v. Tornillo 42 Despite his efforts, the Court upheld the 
editorial control and discretion of the press by refusing to issue a right of reply 
mandate in Tornillo. Over time, the FCC repealed the fairness doctrine for its lack of 
success in bringing controversial issues to the table and its conflict with the First 
Amendment and public interest . 43 Despite the repeal of the fairness doctrine, 

Barron’s access theory — that our First Amendment should take an active role in 
fostering the quality of public debate in the mass media — remains a valuable 
rebuttal to the marketplace of ideas theory . 

While Barron encouraged the First Amendment to be used as an access 
vehicle for viewpoints in the mass media, Fiss advocated his “public debate 
principle .” 44 Fiss was worried about the distortion of public debate that can occur 
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when social power is distributed unequally. Fiss recognized Harry Kalven’s Free 
Speech Tradition, whereby by the First Amendment protects autonomy, acting more or 
less like a shield around the street corner speaker. 45 With this autonomy present, the 
purpose of free speech is to preserve democracy and be “a means or instrument of 
collective self determination.” 46 

But Fiss saw the costs of upholding autonomy in the modern state of mass 
media and society jeopardizing public debate because of the scarcity of outlets (street 
corners): 

I think it is fair to say that in a capitalist society, the protection of autonomy will on the 
whole produce a public debate that is dominated by those who are economically 
powerfijl. The market — even one that operates smoothly and efficiently — does not 
assure that all relevant views will be heard, but only those that are advocated by the 
rich, by those who can borrow from others, or by those who can put together a 
product that will attract sufficient advertisers or subscribers to sustain the 
enterprise. 47 

To correct the marketplace of ideas, Fiss, like Barron, believed the government should 
play an active role in ensuring robust public debate. After all, Fiss believed editorial 
and programming decisions have “little to do with the democratic needs of the 
electorate.” 48 For Fiss, this meant organizations like CBS would have to give up part 
of their own autonomy. In theory, Fiss contended that the laissez-faire market of 
speech was inconsistent with government’s role in regulating other economic 
markets. Not only was his “public debate principle" a way to ensure public debate, but 
it also served to abate another of Fiss’s concerns — finding support to curtail the 
deregulatory trend of the 1980s. 49 

Together, Barron and Fiss advocated along similar lines by attempting to 
correct the ill-fated outcome of the marketplace of ideas. Whether by encouraging the 
press to provide a wider array of viewpoints, or by allowing the government to decide 
what was missing on CBS, both advocated the fostering of public debate. While 
espoused before the advent of the Internet, their theories request the First 
Amendment to play an affirmative role in public debate, something which was viewed 
as relevant and pertinent to the powers of the modern electronic mass media. 
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Marketplace of Ideas Revisited: Courts Find New Competition Exists on the Net 

One may ponder whether or not ideas are truly competing in today’s media 
marketplace. For instance, those who do have access to the Internet may have a 
comparative advantage for expressing their own ideas to compete among a vast array 
of content. Recently, while ruling on the constitutionality of the Communications 
Decency Act (CDA ), 50 courts pondered this very issue. Throughout the litigation, the 
courts elaborated on the tensions that exist within a marketplace of ideas, and as well 
articulated liberating visions and ideals about the potential of the Internet. 

Before the three-judge panel could listen to arguments and properly evaluate 
the CDA, the parties and judges agreed to evidentiary hearings regarding the evolving 
and expanding world of cyberspace. Besides testimony from various experts and 
government officials, hearings included a live demonstration of the Internet . 51 Upon 
consideration of testimony and argument, the panel rendered an extensive, detailed 
findings of fact in its opinion. Upon further analysis, the findings of fact support many 
of the notions and elements of a modem marketplace of ideas. 

The panel suggests that cyberspace is a new medium, capable two-way 
communication of text, video and sound among its self-determining users. The 
Internet governs itself, as control is decentralized among its users: “no single entity 
— academic, corporate, government, or non-profit — administers the Internet ." 52 The 
panel determined the World Wide Web (WWW) “was created to serve as a platform for 
a global, on-line store of knowledge, containing information from a diversity of 
sources and accessible to Internet users around the world .” 53 Thus far, the WWW 
has become a popular and successful vehicle for “research, education, and political 
activities ” 54 and to the panel's purpose of review, a vehicle as well for the distribution 
of sexually explicit material . 55 Overall, the Internet contains a myriad of viewpoints. “It 
is no exaggeration to conclude that the content on the Internet is as diverse as human 
thought .” 56 

Because of the technology and decentralized control of the Internet and its 
relatively low barriers to entry, diversity of content is promoted and encouraged. The 
panel elaborates on this principle: 
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The start-up and operating costs entailed by communication on the Ineternet are 
significantly lower than those associated with use of other forms of mass 
communication, such as television radio, newspapers and magazines . 57 

The panel believes disseminating material on the Internet is also easy and relatively 
inexpensive 58 for speakers to reach large audiences. “Individuals have a wide variety 
of avenues to access cyberspace in general, and the Internet in particular .’’ 59 Users 
may obtain access to the Internet publicly through a library or school, or from home 
through their own initiatives and resources . 60 These low barriers to entry and ease of 
access encourage non-profit organizations and citizens to communicate their 
messages and add to public debate. By typing key words into search engines like 
Altavista, and through the use of hypertext (point-and-click ability) on the WWW, 
individuals may quickly locate public information from around the globe . 61 In addition, 
the technological features of cyberspace, where chat rooms, e-mail, and newsgroups 
are interactive and prevalent, provide opportunities for individuals to speak and listen 
to one another . 62 Thus, users may have discussions with other people and may even 
create ‘“virtual communities’ that stimulate social interaction .” 63 

In addition to finding the Internet to be a diverse and democratic carrier of 
information, the panel contends “communications over the Internet do not ‘invade’ an 
individual’s home or appear on one’s computer screen unbidden ” 64 In fact, rarely do 
images appear accidentally; rather, “the receipt of information on the Internet requires 
a series of affirmative steps more deliberate and directed than merely tuning the 
dial .” 65 

The panel’s findings of fact contain significant threads of the marketplace of 
ideas and access theories of the First Amendment. The panel is undoubtedly 
impressed by the diversity of views and voices on the Internet. Individuals don’t have 
to own their own a printing press or station to disseminate and publish information 
electronically. With comparative ease and access, a large spectrum of issues and 
material is available on the Internet. In theory, the marketplace of ideas and “self- 
righting principle" is fostered in cyberspace, as truth will be found among diverse, 
competing viewpoints and ideas . 66 
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Perhaps even more telling then the findings of fact, is the opinion of ACLU v. 
Reno. After quoting Holmes’s “free trade of ideas” theory in Abrams v. United 

67 

States, Dalzell explores the arguments that were raised by Baker in Miami Herald v. 
Tornillo. In essence, Dalzell provides Baker’s and Fiss’s arguments of market 
failure. The outcomes of the modern mass media market are dominated by 
consolidation and a few deep-pocketed players, and, as a result, do not offer diverse 
viewpoints. Despite the market failure arguments being raised in Turner v. FCC 69 
and Tornillo, the Supreme Court upheld the First Amendment and editorial right of 
cable operators and newspapers. Dalzell concludes these cases demonstrate “the 
cure for market dysfunction (government-imposed, content-based speech 
restrictions) will almost always be worse than the disease." 

According to Dalzell, the solution to the failed outcomes of the marketplace of 
ideas lies within the Internet. “The Internet has achieved the most participatory 
marketplace of mass speech that this country — and indeed the world — has yet 
seen.” Dalzell’s uncompromising support for a Holmesian marketplace is 
demonstrated by his striking assertion of government's mishandling of speech in 
cyberspace: 

The Government’s asserted failure of the Internet rests on the implicit premise that too 
much speech occurs in that medium, and that there is speech too available to the 
participants. This is exactly the benefit of the Internet . 70 

Dalzell suggests the Internet is the solution to the worries and harmful effects of a 
commercialized mass media concerned with bottom lines and profit margins. 
Barron's and Fiss’s theories are thereby supplanted, as Dalzell offers the Internet as 
a medium that has the potential to finally achieve a truly diverse marketplace of ideas 
For Dalzell, stimulating access and public debate is not an issue on the Internet as it 
is in the arena of traditional mass media. After all, conglomerates do not own and 
control cyberspace as they do within the newspaper and broadcasting industries. 
Instead, the Internet is more or less controlled by individual users who, in effect, 
replicate an unfettered marketplace of ideas. 

The panel believes the elements of democratic participation, access, liberty, 
self-fulfillment and free expression are prevalent throughout cyberspace. In the 
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panel's strongest endorsement of the Internet, Judge Stewart Dalzell describes the 
promise and guarantees of the First Amendment in cyberspace: 



! y be /!£ arded as a never-ending worldwide conversation. The 
Government may not, through the CDA, interrupt that conversation. As the most 
participatory form of mass speech yet developed, the Internet deserves the hiqhest 
protection from governmental intrusion. ... Just as the strength of the Internet is chaos 

so the strength of our liberty depends upon the chaos and cacophony of the unfettered 
speech the First Amendment protects . 71 y unrenereo 



Unanimously, the panel attempts to derail the patently offensive and indecency 
provisions of the CDA from ever becoming reality. In the process, it discovered that 
there is something entirely different about the Internet from other media. 



The Supreme Court affirmed the district court’s ruling, echoing many of the 

panel s sentiments on cyberspace's unique ability to foster more speech. 72 By 

contending that the prevalence of pornography is steering citizens and their children 

off of the information highway, the Court believed the government failed to recognize 

the new opportunities the Internet affords. Justice Stevens, with specific reference to 

the marketplace of ideas, elaborates on such shortsightedness: 

The dynamic expansion of this new marketplace of ideas contradicts the factual 
basis of this contention. The record demonstrates that the growth of the Internet 
has been and continues to be phenomenal. As a matter of constitutional tradition 
in the absence of evidence to the contrary, we presume that governmental 
regulation of the content of speech is more likely to interfere with the free 
exchange of ideas than to encourage it. The interest in encouraging freedom of 
expression in a democratic society outweighs any theoretical but unproven 
benefit of censorship . 73 



In essence, because the CDA is not sufficiently tailored to meet a compelling 
government interesting in shielding minors from indecent and patently offensive 
speech, the Court found the provisions would unnecessarily hinder the Internet’s 
ability to expand the marketplace of ideas. If the CDA was left intact, adult speech in 
this new medium would be restricted to what was deemed appropriate for minors 
(those under 18 years of age). More importantly, a precedent of constraining the free 
trade of ideas would be established in cyberspace, thereby potentially discouraging 
users from participating on the Internet. 

Like its predecessor, references to the marketplace of ideas are also abound 
throughout Reno v. ACLU. To establish grounding for their review, 74 the court 
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explained the exponential growth of the Internet, both in terms of host computers and 

users, 5 and the various applications and characteristics of e-mail, listservs, chat 

rooms, world wide web (WWW) and search engines. Impressed especially with 

hypertext and the WWW, the court surmises that “the web is thus comparable, from a 

readers viewpoint, to both a vast library including millions of readily available and 

indexed publications and a sprawling mall offering of goods and services .” 76 

Particularly revealing of a new type of marketplace of ideas, the Court expounds 

on the publishing opportunities of the Internet: 

From the publishers’ point of view, it constitutes a vast platform from which to 
address and hear from a worldwide audience of millions of readers, viewers, 
researchers, and buyers. Any person or organization with a computer 
connected to the Internet can "publish" information. Publishers include 
government agencies, educational institutions, commercial entities, advocacy 
groups and individuals. Publishers may either make their material available to the 
entire pool of Internet users, or confine access to a selected group, such as 
those willing to pay . 77 

By affording new avenues of discourse, the Court believes the Internet’s 
technological characteristics will increase voices in the free exchange of ideas. 
Citizens with access to the Internet have numerous possibilities to retrieve and even 
publish information. Theoretically, individuals may resort to their own liberty to sort 
out truth from the plethora of information and material that exists in cyberspace’s 
marketplace of ideas. 

The majority in Reno v. ACLU believes cyberspace may be distinguished from 

the scarcity and pervasiveness rationales used to justify the regulation of 

broadcasting in Red Lion and Pacifica. The Court finds cyberspace to be 

fundamentally different than broadcasting because it is not constrained by scarcity nor 

in need of taming because of its alleged pervasiveness. Justice Stevens expands 

upon the unique application characteristics of cyberspace: 

Unlike the conditions that prevailed when Congress first authorized regulation of 
the broadcast spectrum, the Internet can hardly be considered a “scarce” 
expressive commodity. It provides relatively unlimited, low-cost capacity for 
communications of all kinds. ... This dynamic, multifaceted category of 
communication includes not only traditional print and news services, but also 
audio, video, and still images, as well as interactive, real-time dialogue. Through 
the use of chat rooms, any person with a phone line can become a town crier 
with a voice that resonates farther than it could from any soapbox. Through the 
use of Web pages, mail exploders, and newsgroups, the same individual can 
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become a pamphleteer. As the District Court found, “the content on the Internet is 
as diverse as human thought ." 78 

In its flat out denial of scarcity, the Court strongly endorses the Internet’s democratic 
and speech-enhancing qualities. Relatively low barriers exist to participate in 
cyberspace, as citizens do not necessarily need to own or operate a station or 
newspaper to make a contribution to the marketplace of ideas. While not as easy “a 
phone line,” the resources needed to become a voice in cyberspace are small when 
compared to traditional media. Given its strong endorsement of the Internet’s ability 
to eradicate scarcity, the Court would probably find Barron's and Fiss's arguments of 
market failure in traditional media to be irrelevant in cyberspace . 79 Instead, as alluded 
to earlier, the Court finds the Internet as a “dynamic expansion” of “the marketplace of 
ideas,” one which provides dramatic expansion to individual self-fulfillment and 
diversity of content. 

Upon recent passage of the Child Online Protection Act (COPA ), 81 what many 
refer to as CDA-II , 82 parties led by the ACLU challenged the constitutionality of the 
provisions. In granting a preliminary injunction against the enforcement of COPA, the 
district court embraced many of the earlier sentiments expressed in the CDA- 
rulings . 83 Judge Lowell A. Reed, Jr. acknowledged many of the difficulties of 
unconventional speech from reaching the masses in traditional media compared to 
the Internet. “In the medium of cyberspace, anyone can build a soapbox out of web 
pages and speak her mind in the virtual village green an audience larger and more 
diverse than any other framers could have imagined .” 84 

Upon appeal, the Third Circuit recently upheld the district court's injunction 
finding COPA to be misconstrued for the Internet by relying on community standards 
to determine what is considered speech that is "harmful to minors ." 85 "The Supreme 
Court has already noted that because of the peculiar geography-free nature of 
cyberspace, a 'community standards' test would essentially require every Web 
communication to abide by the most restrictive community's standard . ' ,86 Thus, the 
inability of websites to restrict access based on a given user's geographic locale 
imposes an "impermissible burden on constitutionally protected First Amendment 
speech ." 87 
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While the battle continues to be waged in the courts and Congress, thus far the 
CDA and COPA litigation demonstrates an apparent endorsement of the marketplace 
of ideas theory as applied to the new medium of the Internet. The Supreme Court 
found “the breadth of the CDA’s coverage to be wholly unprecedented ” 88 and a 
constitutional infringement on the rights of adults to access and disseminate indecent 
and patently offensive material. Most of all, such regulations impinge on individual 
liberty embedded in the Holmesian notion of trading ideas in search of truths — even 
if those truths are related to adult-oriented content. In addition, the findings of fact and 
opinions embrace cyberspace’s potential to provide a platform for a plethora of 
speakers as compared to traditional media outlets. 

Potential abundant exchange within the Marketplace of Ideas on the Net 

With tremendous foresight, political science and legal theorist Ithiel de Sola 
Pool wrote about the promise of new technologies more than fifteen years ago before 
the Internet and technological convergence emerged as trends. He envisioned 
networked computers to be the “printing presses of the twenty-first century ,” 89 
contending that many forms of traditionally published material would be disseminated 
digitally via computers and electronic networks. Overall, he foresaw the potential and 
growth of new technologies: 

The technologies used for self-expression, human intercourse, and recording of 
knowledge are in unprecedented flux. A panoply of electronic devices puts at 
everyone's hand capacities far beyond anything that the printing press could offer. 

Machines that think, that bring great libraries into anybody's study, the allow discourse 
among persons a half-world apart, are expanders of human culture. They allow people 
to do anything that could be done with communications tools of the past, and many 
more things too. 

To liberate new digital frontiers, Pool outlined a set of principles to instill the highest 
amount of freedom of speech for electronic communication technologies. 
Fundamentally, he contended the “First Amendment applies fully to all media (both 
electronic & print).” In addition, “anyone may publish at will” without the threat of prior 
restraint. Regulation to curtail freedom of speech should only be a “last recourse” 
because “in a free society the burden of proof is on the least possible regulation of 
communication.” Common carriers must be required to interconnect and, like 
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government, should not be concerned with what content is carried on their networks. 91 
While advancing these principles for freedom, Pool was also hopeful that these 
technologies would play their own natural advocacy role and resurrect free 
communication. 

He is not alone in his belief. In addition to the judicial optimism apparent in the 
review of the CDA and COPA, many modern theorists also believe new technologies 
have the potential, if regulated properly, to bring new fruits and freedoms to our 
society. 92 In order to attain greater interactivity, choice and diversity in debate among 
citizens, Berman and Weitzner believe new media must also exhibit a certain style of 
network architecture: 

The scarcity that characterizes today’s mass media will be fully replaced by 
abundance only when a network with the following characteristics is in place: (1) a 
decentralized, open-access architecture; and (2) open endpoints, providing easy 
access for all potential content providers and content users. 93 



Besides a decentralized architecture and open interfaces proliferating the number of 
speakers, users must also rely upon themselves and one another for self-sufficiency. 
New interactive media differ substantially from traditional mass media because they 
provide users with greater control mechanisms and choice. These mechanisms, 
such as filters and rating systems, as well as individual intellect and decision- 
making, will reduce the rationale for the government to intervene and create intrusive 
content measures. In addition, by placing the onus on the individual, users may 
become more motivated to become an active participant in an on-line environment. 
Nonetheless, if open network architecture and user choice is not adopted to new 
media like cyberspace, the potential bright future of First Amendment values, 
including information diversity and public participation, may welter away. 

If we are able to successfully implement de Sola Pool's vision and Berman and 
Weitzner’s suggestions, the Internet could be considered to bring about the 
establishment of a new marketplace of ideas and, add potentially revitalize public 
discourse, even perhaps the public sphere. In short, the public sphere refers to 
public life. 94 Such life may include the involvement and participation in matters 
outside the home and office, public discussion about common concerns and even 
public spaces that provide congregation and impetus for such activities to occur. In 
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theory, more diversity and public participation will result in cyberspace because of the 
characteristics of user choice and interactivity, thus leading to the establishment of 
new virtual spaces of discourse and public involvement. At the very least, with access 
and training, individuals may create their own electronic printing presses through the 
construction of Web pages, and communicate information to others via e-mail, 
Listservs, Usenet groups, and IRC. In other words, individuals would not be limited 
to only material that existed within the traditional mass media marketplace. With 
interaction and choice, personal creation and dissemination would be included as 
valuable pieces of an immense electronic library of information — a radically different 
marketplace as compared to the past. 

Marketplace of Ideas & ‘Evolving’ Universal Service 

Traditionally, marketplace of ideas theory has not been entered into the debate 
regarding universal telephony service. 95 Even though telephony is considered a two- 
way, interactive technology, uses of telephony have primarily evolved around the 
transmission of information, namely conversations between people and not the 
production and distribution of information that is now capable under the Internet. In 
addition, First Amendment jurisprudence regarding telephony has been reflected in 
common carriage, where carriers are considered to be ‘neutral conduits,' generally 
not liable for content. 

But because of the expansion options that may result from technologies like 
the Internet, an evolving concept of universal service may readily incorporate free 
speech theory to serve as a basis for policy. Policy makers and industry alike have 
begun to scratch the surface on such potential, in part because of a new 
Congressional mandate to reexamine universal service in the information age. 

Section 254 of the Telecommunications Act of 1996 96 requires the FCC to 
devise universal service plans and rules for advanced communications, or 
alternatively, communications that move from plain old telephone service (POTS) to 
pretty amazing new stuff (PANS). Congress mandates the FCC to define “evolving" 
universal service by using specific principles and criteria 97 Most importantly, the '96 
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Act calls for the FCC to form a federal-state joint board to render a new concept of 
universal service. Section 254 also requires all telecommunication providers to 
contribute to universal service - historically private carriers and enhanced service 
providers such as cellular operators and Competitive Access Providers (CAPs) have 
not contributed to this fund. Once these resources are pooled, only a “qualified 

■ ■ 98 

carrier” as defined in Section 214 will receive universal service assistance. 

When considering universal service, the FCC must examine current and future 
uses of telecommunication services. In determining the universality of 
telecommunication services, the Act suggests the FCC to consider whether the 
services: 

• are essential to education, public health, or public safety. 

• have, through the operation of market choices by customers, been 
subscribed to by. a substantial majority of residential customers. 

• are being deployed in public telecommunications networks by 
telecommunication carriers. 

• are consistent with the public interest, convenience and necessity." 

Section 254 not only provides guiding principles to define services, but it also calls for 

an expedient implementation and periodic review of advanced universal service. 100 

Within in a month of President Clinton signing the bill into law, the FCC issued 

a Notice of Proposed Rule Making asking for comments on universal service as set 

out in Section 254 and also appointed a Federal-Sate Joint Board on Universal 

Service 101 In all, more than 320 public policy organizations, advocacy groups and 

102 

telecommunications companies filed comments with the FCC. 

After the Joint Board released its recommendations, the Commission 
implemented its policy and legislative mandate through its Report and Order on 
Universal Service. 104 The Commission determined the following services to be worthy 
of universal service support: voice grade access to the public switched telephone 
network (PSTN); touch tone service; single party service; access to emergency, 
enhanced 911 services; access to operator services; access to inter-exchange 
services (long distance); access to directory assistance; and Lifeline and Link Up 
services for qualifying customers. 105 In addition, the Commission stressed that 
competitive neutrality be adopted to ensure all interstate telecommunication service 
providers contribute to the advancement and preservation of recommended universal 
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service standards. 106 In revamping subsidization to provide support for local service, 
the Commission changed the amount Inter-exchange carriers pay through access 
charges to local exchange carriers, and shifted costs by raising the subscriber line 
charges on all business and second residential lines. 

It should be noted that universal service and universal access in 
telecommunications really entail two different policies. While the modern notion of 
universal service means providing a telephone to as many households as possible, 
universal access is used to "describe the initial stages of telecommunications 
buildout" with the emphasis on increasing access to "services on a community-wide 
level." 107 Although Congress and the Commission did not universalize Internet 
service for the entire public under the '96 Act, their actions nonetheless suggest that 
the Internet is a valuable resource worthy of universal access, so much so that 
schools, libraries and health care providers are now eligible to receive a discounted 
e-rate (20-90%) for connections to the Internet. 108 



Universal service initiatives still needed to address the information gap and access to 
the marketplace of ideas 

The concept of universal service will receive periodic review and evolve, as it 
moves to from basic wireline access to advance telecommunication services such as 
the Internet. Today, many of us take basic telephone service as a granted and given, 
as currently 94.1% of households in the U.S. have telephone service. 109 But even 
among POTS, great discrepancies between income and access exist. The Center for 
Media Education reports more than 18 percent of U.S. households at the poverty level 
continue to live without telephone service, with the level rising to 23 percent among 
those households with children and income below poverty. 110 According to the Benton 
Foundation, 43.5 percent of families who depend entirely on public assistance, and 
50 percent of households living at or below the poverty line lack telephone service. 111 

Despite the rapid growth of the Internet and World Wide Web (WWW), 112 
statistics on Internet usage and access also show that their is a significant gap in the 
U.S. between non-users and users of the Internet. Only 19 percent of citizens with a 
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high school diploma or less have Internet access, while more than half of those with a 
college degree utilize the Internet. 113 According to 1997 Census data, 36.6% 
households own personal computers, 26.3% modems, and 18.6% on-line access; 
nonetheless, households earning between $5,000-10,000 in rural poor, urban areas 
and central cities all have on-line access rates below five percent. In addition, white 
households (40.8%) are twice as likely to own a computer than Black (19.3%) or 
Hispanic (19.4%) households. 114 In a study critical of the lack of competition and fall 
in prices as a result of the Telecommunications Act of 1996, disparity of Internet 
access may also be seen between high and low telecommunication service users, 
largely reflective of households with different income groups. 115 In addition, those 
who once had access and drop off from using the Internet, are more likely to be 
younger, poorer and less well educated than steadfast users. 116 

As Congress and the FCC found Internet usage for schools and students to be 
an imperative under the ‘96 Act, public schools connected to the Internet enjoyed a 
climbed significantly, from 35 percent in 1994 to 89 percent in 1998. 117 As of Fall '98, 
more than half of instructional rooms in public schools were connected to the Internet. 
Nonetheless, even despite the proliferation of access, there is a correlation between 
schools with more minority enrollment and less access, as well as those schools 
whose students are eligible for free or reduced-price school lunches. 118 

All of the statistics demonstrate an information gap, one where citizens have 
unequal footing to communicate and receive information. If such trends continue, 
many believe the current and future potential information gap between the information 
haves and have-nots will be detrimental to society. 119 Williams believes that if you are 
unable to have access to a new information resource (i.e., the Internet), “you will be 
doomed to remain in the underclass of what are otherwise visible affluent societies” 
120 especially as information becomes more important for social mobility in the U.S. 
post-industrial economy. If the gap is not reduced, we will end up having a computer- 
illiterate workforce, and loose sight of opportunities to level the playing field for 
students of different socio-economic backgrounds. 121 Instead, only an upper-echelon 
of society will continue to benefit from the information and efficiency that technology 
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may bring. Continuation of the information haves vs. have-nots trend will likely 
contribute to greater economic and social inequality. 

Many of the same arguments for bridging the information gap are also strong 
reasons to support universal service . Theoretically, universal service principles 
generally revolve around the individual, social system and humanity. An argument 
based on the individual is that universal service “is a basic human right. Every person 
has a right to these services by the mere virtue of being a citizen .” 123 A social system 
justification may be referred to the network externality argument. The greater number 
of users there are interconnected to a network, the greater the social and economic 
value is of that network to both its users and suppliers . 124 As people are added to a 
telecommunications network callers are able to reach and talk to a greater number of 
people. Thus, telecommunication services which are available on a universal basis 
make it possible for our social system to function more cohesively. Likewise, the 
humanity argument for universal service suggests that telecommunication services 
bind and unify humans together by providing physical communication links. 

Such arguments only strengthen the need to allow citizens to access the 
emerging marketplace of ideas on the Internet. If we deem the communication and 
reception of ideas and information to be an integral part to of democracy, and a vital 
element to participate in the information society, then why wouldn’t we want to extend 
it to a new medium with the potential to be as culturally diverse and liberating as ever 
before? 



Postmodern Expression and the Internet’s marketplace of ideas 

Even though it may be contentious at times , 125 social theory may offer rich clues 
and serve as an explanatory tool to describe what may be transpiring in society. 
Today, many theorists readily agree that we are living in the midst of an information 
society, in which the flow, communication and acquisition information is a core 
component of the economy . 126 However, not all would agree that we are living with a 
postmodern condition. Nevertheless, examining the Internet through a postmodern 
lens offers interesting cultural insight worthy of exploration, especially in terms of 
trying to synthesize the Internet in terms of a radically different marketplace of ideas. 
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Postmodernism 127 refers to the emergent historical epoch in opposition to 
modernism, often characterized by such words as indeterminacy, dispersal, 
combination, and anti-narrative . 128 Central to the transformation from a modern to 
postmodern condition is the shift from the sovereign individual to a fragmented or 
ever-emergent self . 129 Given such trends, it is not surprising that postmodernity has 
witnessed a recognition and discovery of the “Other,” as evidenced in the work of 
Foucault , 130 as well as of cultural studies scholars concerned with gender and race 

131 

representation in the media. ‘ 

While the Other continues to chart new waters, another avenue worthy of 
exploration in postmodernity lies within the ever expanding terrain of technological 
convergence represented by cyberspace. Science fiction writer William Gibson 
defines cyberspace .as: 

A consensual hallucination experienced daily by billions of legitimate 
operators, in every nation. ... A graphic representation of data abstracted from 
the banks of every computer in the human system. Unthinkable complexity. 

Lines of light ranged in the non-space of the mind, clusters and constellations 
of data. 

Unthinkable complexity is one way of characterizing the Internet. Often seen as 
encapsulating the platform and medium of the future, cyberspace is inherently 
different from traditional forms of media — newspaper, broadcasting, and cable 
television — media which are arguably products of modernity. After all, the Internet is 
mutli-modal in nature, a combination of print, magazine, broadcasting, telephony and 
data. Two-way communication and interactivity allow those with access the ability to 
receive and publish material from their keyboards. The control of the Internet is also 
decentralized, representing a shift from the traditional hierarchical telephone network 
and information flow typologies of other media. With such new characteristics, one 
may begin to realize the symmetry which exists between the Internet and 
postmodernity. The potential for a plethora of diverse voices exists in cyberspace. 
Because no centralized control exists per se, a multitude of voices often express 
themselves, even anonymously, through a number of representations, outlets and 
applications, such as e-mail, IRC (Internet Relay Chat), WWW (World Wide Web) 
pages, BBS (Bulletin Boards), MUDs (Multi-user domains), and virtual reality. 
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In fact, the medium of the Internet manifests itself in a postmodern fashion. 

The discontinuity and amount of information on the Internet provide new possibilities 
and experiences that often result in empowering the self to become further 
fragmented or ever-emergent. Likewise, the expression and potential reception of 
the Other increases. 

In describing modernity, David Harvey refers to the words of Baudelaire, noting 
it “is the transient, the fleeting, the contingent; it is the one half of art, the other being 
the eternal and the immutable ." 133 To Harvey, such principles shows modernism as 
relinquishing the past and finding meaning “within the maelstrom of change ." 134 The 
Enlightenment period during the eighteenth century welcomed such change and “saw 
the transitoriness, the fleeting and the fragmentary as a necessary condition through 
which the modernizing project could be achieved ” 135 Principles of liberty, equality, faith 
in human intelligence and universal reason permeated society. Harvey saw the irony 
in the opposition between the ephemeral and eternal through the interplay of creativity 
and destruction: 

If the modernist has to destroy in order to create, then the only way to represent 
eternal truths is through a process of destruction that is liable, in the end, to be 
itself destructive of those truths. Yet we are forced, if we strive for the eternal 
and immutable, to try to put our stamp on the chaotic, the ephemeral, and the 
fragmentary. The Neitzschian image of creative destruction and destructive 
creation bridges the sides of Baudelaire’s formulation in a new way . 136 

This ‘creative destruction’ was a tool used by artists to help make sense of the chaos 
characteristic of the modernist period. Interestingly enough, the idea of creative 
destruction/destructive creation may be seen as a potential method by which to make 
sense of and create order for the Internet. The Internet, because of its globalness, 
digitization and packet-switching characteristics, more or less erodes physical real- 
world boundaries, making it extremely difficult to apply any existing legal jurisdiction. 
While virtual communities have found it necessary to create their own rules, thus 
far the government, artists, and media have been unable to put a stamp on the 
Internet through creative destruction. So long as control remains widely dispersed, 
the Internet’s postmodern tendencies suggest the medium may resist such a creative 
destruction from taking place. 
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Harvey believes we have transited from a modern to postmodern condition. 
While modernism attempted to transcend and counteract the ‘eternal and immutable’ 
elements of the ephermerality and fragmentation, “postmodern swims, even wallows, 
in the fragmentary and the chaotic currents of change as if that is all that there is.” 138 
In addition, “the idea that all groups have a right to speak for themselves, in their own 
voice, and have that voice accepted as authentic and legitimate is essential to the 
pluralistic stance of postmodernism." 139 In many ways, the number of webpages and 
e-mail addresses in cyberspace continue to expand and grow in connected, yet 
fragmented segments, as it is increasingly harder to catalog and local information on 
search engines. With the outgrowth of ISPs (Internet Service Providers) and new 
access initiatives in schools and libraries, more voices are gaining a presence on the 
Internet (although there is a long way to go to achieve equitable access, both 
domestically and globally). Thus, the Internet may be seen as swimming in 
fragmentary change while providing new opportunities for groups organizations and 
individuals to express themselves. 

Concerned with critiquing assumed order and representation, Foucault warned 

against the limitations of modern language and culture. Before the 17th Century, 

order was constructed through resemblance — convenience, emulation, analogy, 

sympathy — all of which were grounded upon signatures. Semiology and 

hermeneutics were interwoven into the resemblances of objects are they are 

perceived; however, this interwoveness disappeared after the Classical Age. The role 

of language changed from describing what is before you to handling concepts as if 

they were neutral and transparent. Referring to classification methods of science, 

Foucault elaborates on the transformation: 

Every being bore a mark, and the species was measured by the extent of a 
common emblem. So that each species identified itself by itself, expressed its 
individuality independently of all others. ..but, from the seventeenth century, there 
can no longer be any signs except in the analysis of representations according to 
identities and differences. That is, all designation must be accomplished by 
means of a central relation to all other possible designations. To know what 
properly appertains to one individual is to have before one the classification — or 
the possibility of classifying — all others. 140 
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Disheartening to Foucault is what happens when something doesn’t fit neatly into any 
of the classifying criteria. The Other may become lost or misrepresented because 
language has become transparent and lost its descriptive role. Thus, discourses or 
discursive practices may set rules as to what is legitimized and what is cast into the 
eclipse. Foucault, saw the postmodernism movement as a realization of how modern 
notions of reason, as evidenced by law, science and philosophy, may by their very 
nature, ignore the Other. 

While the demographics of users may be critiqued, Foucault would 
nonetheless be encouraged by the Otherness that is represented on the Internet. 

The diversity of content available is far beyond the limiting discourses of the 
Enlightenment and science. Moreover, the lack of order generally displayed in 
cyberspace lends even greater support to Foucault’s overall implicit argument that we 
take order for granted as a given; instead, each culture may create its own order. 
Netizens in cyberspace are engaged in constructing and sorting out order through an 
abundance of information and voices. What’s unique about the new order, however, 
is that many of the modern and land-based elements of law and reason aren’t 
transparent or easily applicable in cyberspace. Rather, the Internet may be thought of 
as a pluralistic medium, one potentially encapsulating all of us as individuals. 

Conclusion: New set of principles needed to access the Net's marketplace of ideas 

The preceding discussion has attempted to unravel the marketplace of ideas 
theory and demonstrate how it may be readily transferred to the Internet as illustrated 
by the Communications Decency Act (CDA) litigation. Through its affirmation of the 
district court's findings on fact on the Internet, the Supreme Court discovered that 
cyberspace is much more than just a new vehicle for mass communication. 
Technological characteristics such as interactivity, low barriers of entry and 
decentralized network structure represent significant departures from prior media, 
and more importantly a liberating arena for the free exchange of ideas. 

But as demonstrated there is something even greater than the legal visions of 
a new marketplace of ideas. If one begins to cast the Internet as a reflection of a 
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postmodern medium than one may ponder the potential that exists for expression and 
consequently, its implications for 'evolving' universal service policy. The main point 
of this exercise is to illustrate that the Internet is truly unique it is ability to foster and 
recognize postmodern expression. In other words, the Internet's initial, inherent 
cultural tendencies demonstrate an uncanny power to recognize individuals and 
marginalized voices that have been absent participants in passive, one-way media. 

Besides revealing the diversity of cultural expression that's possible in 
cyberspace, postmodernism may aiso be a template to view the ambiguities 
surrounding the creation and enforcement of laws and norms to the Internet. The 
CDA is one among many examples of the difficulties of applying law to an 
international medium in which its users and technological features create its own 
virtual rules and borders. Traditional laws are met with tremendous resistance from 
users throughout the'cyberspace community . 141 Even without this resistance, many 
legal experts contend physical, real-world laws do not easily apply to a medium which 
knows no bounds or borders . 142 Thus, one must be careful in transferring and 
applying exisiting laws and norms to a medium like the Internet. 

Notwithstanding, the First Amendment, itself, a byproduct of the Enlightenment 
and modernist project, may be used to combat policy dilemmas that arise in a 
postmodern medium, including access initiatives for new media. Allowing as many 
voices as possible on the Internet, though, will more than likely require a paradigm 
shift. To begin with, new malleable parameters for policy must recognize users and 
borders as ever-emergent. Terms to characterize the new “Internet as paradigm ” 143 
may include: network of networks, infostructure, multimedia, access, amplify, 
accelerate, empower, distribute, connectivity, disintermediate, incubation, 
possibilities, resilience, adaptive, robust, open, decentralized, participatory, pluralism, 
diversity, interactive, personalized, self-organizing, 144 ever-emergent and 
marketplace(s) of ideas. 

Conceptualizing an 'evolving' universal service policy should account for the 
positive attributes that a postmodern condition offers in cyberspace. Because of its 
decentralized control, two-way interactivity, low barriers to entry, ability to eradicate 
physical borders and tendency to simulate participation among persons with diverse 
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opinions, the Internet may be seen as the embodiment of the ever-emergent self, and 
therefore a new marketplace of ideas. As the terrain and scope of cyberspace 
increases (some portend it to be the ‘killer application’ or ‘platform of the future’) 
representation of the Other should rise significantly. With greater representation of 
the Other, a dynamic expansion of the marketplace of ideas and public sphere may 
occur, especially if citizens are afforded access opportunities to remedy the current 
information gap. The First Amendment should be utilized to maintain such a 
prognosis and consequently must be at the forefront to capture the cultural potential of 
cyberspace. 



Access to the new marketplace of ideas as a basic tenet of ‘evolving’ universal service 

Cyberspaces are populated by people-to-people communication including person- 
to-person, some-to-some, and many-to-many. Computer mediated communication 
offers an environment unlike any heretofore made available, with the potential for 
genuinely interactive and cooperative innovation. To saddle such promise with an 
overload of baggage from a bygone era would be tragic . 145 

A bygone era would be to continue to conceptualize of universal service as a way to 
only advance access to the telephone. Instead a recognition of the value of 
individuals being able to both express and receive information must be at the forefront 
of new universal service initiatives for the Internet. 

As demonstrated through postmodernism, one may begin to see how different 
the world of cyberspace is compared to traditional media and its respective cultural 
uses. Transferring those differences is not an easy task. Arguably the 
communication of mediated expression has a pervasive presence in our lives, and as 
the information economy grows, many citizens will learn how to better utilize 
information. But more importantly, if policy proceeds correctly, the general public may 
also have an unprecedented opportunity to express ones views in a truly rich 
marketplace of ideas, as evident from understanding the initial cultural signs of 
cyberspace. 
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Recognizing access and expression to the emerging marketplace of ideas will 
not solve all societal ills. Admittedly, problems will arise in a competitive marketplace 
of ideas, just as they do in any market. Issues pertaining to education, literacy, 
commercialization and interconnectedness will need to be confronted. But bridging 
the information gap and extending the Internet to as many citizens as possible will 
provide everyone with a voice that recognizes the potential expressive capabilities of 
the Internet, as evidenced by freedom of speech and postmodern theory. Utilizing the 
First Amendment in a manner that allows individuals to choose when, what, why, 
where and how they enter into interactive discourses is radically different and 
beneficial direction for policy makers to adopt. Policymakers have an opportunity to 
rely upon free speech principles to help create a basis for 'evolving' universal service 
policies that will establish a more equitable marketplace of ideas and enhance 
communication within our society. 
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Abstract 

New communication technologies in general and the Internet in particular 
have led some scholars to speculate that we are ushering in a new era of 
pluralistic and democratic communication. This paper takes a critical look at this 
optimistic view. 

Using textual analysis and a feminist theoretical framework, this research 
examines pornography sites on the World Wide Web to illustrate how the 
Internet seems to be reifying existing power structures, i.e. male dominance and 
the exploitation of women. The authors determined that these sites reinforce 
traditional constructions of men’s power over women, and this may cause us to 
pause as we consider how new communication technology will be used in the 
future. 
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New Hope or Old Power: 

New Communication, Pornography and the Internet. 



“Progress is a comfortable disease.” e.e. cummings 

“Men have become the tools of their tools.” Henry David Thoreau 



Introduction 

There is little doubt that technology is changing and has changed 
the way we think about communication. Each time we send or receive an 
e-mail or surf the Internet, it becomes clear there is a new mode of 
communication that becomes a bit more pervasive with each passing day. 
The question that remains is to what end? 

Internet usage during the last half of the 1990s grew at a 
phenomenal rate. But not only did the numbers of people to join 
cyberspace change dramatically, the demographics did as well. According 
to Georgia Tech’s Graphic, Visualization, and Usability Center, in January 
1994 there were approximately 1,250 web servers and 95 percent of the 
user population was male. A more recent survey, during October and 
November of 1997, estimated more than one million web servers and a 
U.S. user population comprised of around 40 percent females (Graphics, 
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Visualization, and Usability Center, 1997). During a more recent survey, 
the Center found that in October of 1998 female users had dropped to 34 
percent while females made up 48.5 percent of new users (Graphics, 
Visualization, and Usability Center, 1998). The latest survey shows the 
instability of the number of female users on the Internet. But one thing 
nas remained the same. Throughout these years of change cyberspace has 
remained the domain of white males, particularly those that are college 
educated and highly compensated for their work (Gunkel and Gunkel, 
1997 ). 

This fact is especially noteworthy in light of a number of recent 
writings that have framed the net as the hope for democracy and plurality 
(Barlow, 1997; Pavlik, 1996; Rosen, 1995). Scholar Douglas Kellner has 
endorsed new technology as a means by which we might “help invigorate 
democratic debate and participation” (1995). Kellner sees new technology 
in general and the Internet in particular as a very hopeful development, 
which will allow more voices, and specifically more intellectual voices, to 
participate in some form of what Jurgen Habermas called the public 
sphere - the place at which citizens discuss and debate questions of the 
day. 

We remain more skeptical about the new technology and about the 
new means of communications. In this paper, using a feminist analysis of 
a group of internet sites, we will argue that it appears that at least on one 
level, the Internet may just be a newer way of delivering older and more 
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familiar messages, ultimately reinforcing old and all too familiar power 
structures. 

Using textual analysis, this research examines pornography sites on 
the World Wide Web to illustrate how the Internet seems to be reifying 
existing power structures, i.e. male dominance and the exploitation of 
women. To claim the Internet to be the answer to democracy is to simplify 
the impact of this new medium. This research aims to complicate this 
notion. 

Rosoff (1999) calls pornography on the Internet “the quietest big 
business in the world” (http://www.cnet.com/specialreport/o-3805-7- 
280110. html?tag=st.sr.6oi4.1inksgp). It is credited with paving the way 
for e-commerce as well as playing a major role in the Internet’s explosive 
growth. Rosoff explains that because of societal condemnation the Internet 
pornography industry has largely remained underground. This has 
meant that, while the popular press and policy makers voice alarm at the 
availability and quantity of Internet porn, accurate statistics are 
extremely difficult to locate. Rosoff (1999) reports that “estimates range 
from 20,000 to 7 million active X-rated sites on the Net” 
(http://www.cnet.com/specialreport/ 0-3805-7- 

280110. html?tag=st.sr.6oi4.1inksgp). Statistics aside, pornography is 
known to be widely accessible on the Internet. 
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The Internet — A New Hope 

Barlow (1997) describes cyberspace as 

[A] new social space, global and antisovereign, within which 
anybody, anywhere can express to the rest of humanity whatever 
he or she believes without fear ... which might undo all the 
authoritarian powers on earth, (p. 4) 

This type of optimism about the impact of the Internet is common among 
both scholars and industry experts who tout the new communication 
medium as the “ultimate democracy” (Gunkel & Gunkel, 1997). While 
less optimistic, Gunkel and Gunkel explain “theorists have posited 
cyberspace as the realm of cultural liberation and millennial aspirations” 
(p. 129). Rosen (1995) writes that the country “has never been freer, 
thanks to the epidemic of cheap speech spreading raucously across the 
globe” via the Internet. Pavlik (1996) notes that “to some, advances in 
information technology are destroying the ability of elites to control what 
people know, hear, or read” leading toward greater democracy and 
freedom (p. 296). 

While surveying discourse about the Internet, Dicken-Garcia (1998) 
found the most pervasive theme to be centered around progress 
“conceptualized most often in terms of what humankind gains by virtue of 
its emergence, the Internet is equated with progress and advancement of 
civilization” (p. 19-20). But as Gunkel and Gunkel (1997) point out, this 
assurance that a new technology will bring about the ultimate democracy 
is not new; the promise was heard with both the advent of radio and 
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television. The authors ask “Why are we so naive as to think that the 
ultimate democracy, the perfect republic, is achievable this time around?” 
(Gunkel & Gunkel, 1997: p. 130). Kellner writes that 

computer technologies are at least potentially more democratic and 
empowering than previous communication technologies that were 
more centralized, often inaccessible to public intervention, and 
involved in more one-way and top-down communication. (1995: pp 
438 - 439 ) 

He goes on to argue that computer technology is “accessible to 
participation and thus both empowering and potentially capable of 
promoting democratic debate and discussion” (p. 439). 

This leads to another prevalent theme within this rhetoric: the 
notion of utopian plurality. Much has been written about the greater 
anonymity Internet participants enjoy through online group 
participation. Many argue that because the gender, race, disabilities and 
other physical appearances are not immediately (or ever) known through 
computer mediated communication, participation is more evenly 
distributed among members (Baym, 1995). Baym explains that “this 
egalitarianism is sometimes seen as an advantage of CMC*, for it allows 
women and minorities who are not heard in face-to-face interaction to 
have their voices heard” (1995: p. 140). Again Gunkel and Gunkel (1997) 
counter this notion. They write 




^computer mediated communication 
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[T]he cyberspatial researchers who forecast and celebrate a utopian 
community that is ‘raceless, genderless, and classless’ do so at the 
expense of those others who are always already excluded from 
participating in this magnificent technocracy precisely because of 
their gender, race, and class. Far from resolving the crisis of the 
multicultural society, cyberspace could perpetuate and reinforce 
current systems of domination. (Gunkel & Gunkel, 1997: p. 131) 



McChesney (1996) is also among those scholars less optimistic about 
the democratic and pluralistic benefits of the Internet. While 
acknowledging the Internet’s potential as a driving force for democratic 
communication, his concern with the implications of “rapid corporate 
concentration and commercialization of media industries” leads him to 
believe this potential will never be met (p. 98). McChesney argues that 
ultimately these new communication technologies are “the product and a 
defining feature of a global capitalism that greatly enhances social 
inequality” (1996: p. 99). Using empirical research to back up their 
argument, Postmes, Spear and Lea (1998) also challenge the validity of 
the utopian images of computer mediated communication. They argue 



Cyberspace may provide the ideal opportunity to create a new 
virtual society, but if people fall back on the tried and trusted 
categories of the old world and actively carry over the constraints of 
their own everyday identities, this new world will rapidly resemble 
the old one. (Postmes, Spears & Lea, 1998: p. 708) 



In other words, the potential of a new medium alone does not guarantee 
change. Real barriers - social, economic and political - suppress the 
radical potential of new communication technologies (Winston, 1996). In 
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essence these scholars are questioning how new technologies can offer an 
enhanced democracy when the same power relations are in place. 

Pornography - An Old Power 

Pornography is one of the most often addressed issues relating to the 
Internet. Most of the scholarly work, however, is related to policy and legal 
issues. In fact this is one of the most active and controversial areas in 
media law. But outside of media law, surprisingly little work by media 
scholars has actually focused on Internet pornography. In other areas of 
communication scholarship much has been written about pornography, 
particularly from feminist media scholars. But just as there are many 
feminisms, there are many feminist perspectives concerning 
pornography. 

The issue of pornography has drawn considerable attention in recent 
years from those who have promoted stronger governmental restrictions 
on the development, sale and distribution of pornography. Some believe 
pornography should be prohibited, while others contend that any form of 
antipornography censorship is unacceptable. At the heart of the issue in 
the debate over pornography is whether it harms women. 

The most often referred to perspective is that of radical feminists, a 
viewpoint usually represented by the voices of Catharine MacKinnon and 
Andrea Dworkin. The radical feminist critique is grounded on the notion 
that pornography is sexualized male dominance and female submission 
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(Jensen, 1995). Dworkin (1985) explains “Pornography, ... is a discrete, 
identifiable system of sexual exploitation that hurts women as a class by 
creating inequality and abuse” (p. 9). MacKinnon, writes “[P]ornography, 
in the feminist view is a form of forced sex, a practice of sexual politics, an 
institution of gender inequality” (MacKinnon 1987, p. 148). She also 
argues that pornography “eroticizes hierarchy, it sexualizes inequality. It 
makes dominance and submission into sex” (p. 172). In 1983 MacKinnon 
and Dworkin drafted legislation for the City Council of Minneapolis that 
defined pornography as a form of sex discrimination. Approved by the city 
council, the legislation was vetoed by the mayor. A more moderate version 
of the ordinance was passed by the City of Indianapolis. The Indianapolis 
ordinance, however, was held to be unconstitutional by a federal district 
court and by the Seventh Circuit Court of Appeals. That ordinance offers a 
working definition of pornography: 



[Pornography is] the graphic sexually explicit subordination of 
women through pictures and / or words, that also includes one or 
more of the following: (a) women are presented dehumanized as 
sexual objects, things, or commodities; or (b) women are presented 
as sexual objects who enjoy humiliation and pain; or (c) women are 
presented as sexual objects experiencing sexual pleasure in rape, 
incest, or other sexual assault; or (d) women are presented as sexual 
objects tied up or cut up or mutilated or bruised or physically hurt; 
or (e) women are presented in postures or positions of sexual 
submission, servility or display; or (f) women’s body parts - 
including but not limited to vaginas, breast, or buttocks — are 
exhibited such that women are reduced to those parts; or (g) women 
are presented being penetrated by objects or animals; or (h) women 
are presented in scenarios of degradation, humiliation, injury, 
torture, shown as filthy or inferior, bleeding, bruised or hurt in a 
context that makes these conditions sexual. The use of men, children 
or transsexuals in the place of women shall also be deemed to be 
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pornography for purposes of this definition. (MacKinnon, 1993: p. 
121) 



Other feminist perspectives note concern with the objectification of 
women in pornography produced for heterosexuals (Durham, 1995). 
Durham explains how this objectification seems “to depend, to some 
extent, on the framing of women’s bodies such that they are in positions of 
reduced power, particularly in relation to men” (1995: p. 6). Kuhn 
(1985) explains that the photographic images of women in pornography 
“speak to a masculine subject, constructing women as object, femininity as 
otherness” (p. 273). In the process of constructing women as objects, 
pornographic images often isolate body parts - particularly women’s 
genitals, breasts and buttocks. This dehumanizing gesture “mark[s] the 
woman as feminine, not-male, different” (Kuhn, 1985: p. 275). Kuhn also 
notes how pornographic images of women can be seen as positioning 
women in a powerless position because of the voyeuristic nature of 
spectators. “The voyeur’s pleasure depends on the object of this look being 
unable to see him: to this extent, it is a pleasure of power, and the look a 
controlling one" (Kuhn, 1985: p. 272). 

Along with the construction of a gender hierarchy in heterosexual 
pornography, racial or ethnic power structures exist as well. Mayall and 
Russell (1990) note how white women are the norm in pornographic 
materials while people of color fall into special interest categories. 
Furthermore, when surveying pornographic materials, the authors found 
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a majority of those that used people of color conveyed that information for 
the consumer. Mayall and Russell explain 

An average of 77% of the magazines on display in six different stores 
identified the ethnicity of the person in the title. This presumably 
means that skin color is very salient to most consumers. It comes as 
no surprise in a racist culture like the United States, that people of 
color are a specialty item in pornography, (pp. 288-289) 

Not only are women of color a specialty item in pornography, they are 
presented in stereotypical ways. For example, African-American women 
are shown to be “animalistic, incapable of self-control, sexually depraved, 
impulsive [and] unclean” (Mayall & Russell, 1990: p. 295). Collins (1990) 
notes that “the image of Asian women is pornography is almost 
consistently one of being tortured” (p. 282). 

Using Internet pornography sites as an example of how power 
relations in the real world are reified in the virtual world, this research 
hopes to complicate notions of this new technology as a great hope for 
democracy and pluralism. 

Theoretical Framework 

When it came time to analyze the pornography web sites, we used 
the works of other scholars to guide our critique of the images and 
construction of a social discourse. Particularly helpful was Jensen and 
Dines’ (1998) work. Building on the work of Andrea Dworkin and other 
feminist scholars, they established four elements that make up the 
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sexualization of subordination in pornography. These include hierarchy, 
objectification, submission and violence. Hierarchy is the phenomenon 
that occurs where there is an inherent power structure, wherein men are 
in control. Objectification occurs when a human is transformed into an 
object or a commodity. Submission describes what happens when an 
oppressed group must comply in order to survive. Violence is the result of 
the first three and often appears as if it is the right of the person 
committing the violence (Jensen & Dines, 1998: p.66). These four areas 
proved helpful in interpreting the sexual content of the web sites in this 
study. 

The more difficult part of the study came in trying to determine 
what might substantiate progress when it came to new technology and 
communications systems. It’s fairly easy to look at existing systems and 
determine shortfalls; it is more difficult to conceptualize what a more 
democratic or pluralistic system would include. For guidance we turned to 
Michael Traber, who has written about communication ethics. Drawing 
from his work, we determined that a communication system that would 
attempt to be more inclusive would have the following characteristics: 1) 
it would be moral in regard to respecting people as human beings; 2) it 
would be intended for all members of society; 3) communication must be 
free, but will only flourish in an atmosphere where there is an attitude of 
responsibility for one another; and 4) it would be cross-cultural, not 
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simply upholding the view of one particular group or nation (Traber, 
1997 ). 

In examining web sites we were also concerned with how meaning is 
produced and how a social discourse is constructed. Warnick offers a means 
for such critical analysis. She explains that 



the critique can discern how audiences are hailed or interpellated, 
how metanarratives are constructed, how style enhances message 
appeal, and how certain interests are marginalized in CMC. This can 
be done by studying texts as systems: noting recurrent patterns of 
appeal, construction of ethos in texts, who can speak, who is silenced, 
and how identities are discursively constructed. (Warnick, 1999: p. 
3 ) 



These frameworks guided us as we attempted to analyze what we 
found on the Web and helped us as we tried to determine what these 
findings meant in the larger context of the Web as a new technology and 
part of a new system of communication. 



Getting Started 

What is pornography? This is a question jurisprudence and policy 
makers have struggled to answer. For the purposes of this study, we are 
defining pornography as sexually explicit texts, photos, and moving 
images that are produced specifically for the arousal and gratification of a 
largely male audience. 

How does one go about finding pornography on the World Wide Web? 
A more appropriate question might be how does one avoid it? That is 
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because some of the pornography web page operators have cleverly 
purchased URL addresses that are similar to other common addresses, so 
an Internet user might end up at a pornographic sight by simply trying to 
find a number of sites on the Web. If, for instance, you type in 
www.whitehouse.com you’ll end up at a porn site. But perhaps the most 
direct way to find pornography is through search engines. If users type 
any sexually-oriented word, like sex, for instance, they’ll be directed to 
many different sites. Some sites specialize in listing other sites and those 
sites’ web addresses. For purposes of this study the researchers visited 
more than one hundred different sites during several months. Many of 
those sites were found by using these link pages. Pornography is also 
available in other ways, including through usergroups and through e- 
mail, but for the purposes of this study, we focused upon the Web. 

Once you enter the world of Internet porn, there are a seemingly 
endless amount of pages and links one can visit. When visiting some of the 
sites, there is an unexpected surprise in the form of consoles - new 
windows that pop-up without warning taking users to other sites or 
offering entrance or membership to paid pornographic sites. By visiting 
just one site you may be assaulted by a half dozen or more of these consoles 
taking over your computer screen. Even if one attempts to delete them, 
they often re-appear time and again. In this way the Web stops being a 
user-operated medium, and pornography seemingly takes over the screen, 
temporarily wresting control away from the computer user. 
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As well, many of the sights send covert messages to computers in the 
form of what are called “cookies” - so the site may electronically monitor a 
user’s visit. Some of these cookies are also inscribed with computer code 
that may continue to send messages to the users even after they have left 
a site. Although there are many, many pornography pay sites on the web 
which offer subscriptions ranging from a day to a year, there are also 
hundreds of sites which require no payment and offer no screening for 
minors. 

Analysis 

Our analysis draws on previous analysis of porn, but focuses on new 
elements of Internet sites such as how they are constructed, what 
language is used, and ultimately what are the messages about women and 
women’s roles? 

Structure 

Internet pornography web sites are similar in that many of them 
pay close attention to categories, in other words, there is often a clear 
organizational structure in place. That structure itself is telling. Photos 
and videos are not, for the most part, presented randomly. They are 
instead carefully sorted by type. Categories most often include sets of 
pictures labeled as Hardcore, Amateur, Teens, Gay and so forth. 
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Through this structure we found that pornography on the Internet 
is inscribed with certain cultural norms. It is first a primarily male 
dominated production, produced clearly for male consumption. It is as 
well predominantly white — the images are overwhelmingly of Anglo 
women and if photos are not, they are clearly labeled otherwise. For 
instance they are labeled as Asian, or Black, or Latino, or, in some cases, as 
Exotic. This tells us that the expectation is for these images, first and 
foremost, to be sexually explicit images of white women. Anything outside 
of this is considered outside the norm and thus needs labeling as such. 

This leads to the question of dominance and control, sexually, 
socially and politically. Since white maleness has in Western culture been 
situated historically in a position of power, it should not be surprising that 
the pornography sites are structured to give male viewers control and 
power over the images they observe. From the position of voyeur, they 
become the master of this virtual universe, only viewing the images that 
are appealing to them from the various menus of categories that are 
available for their pleasure; for their personal gratification. In some 

t 

regard, it might be viewed as an ideal male sexual domain, wherein users 
pick and choose from the type of women (blondes, brunettes, redheads) 
they prefer, they choose the sexual act (one-on-one, oral, group, kinky, 
bondage) they prefer, and they control the time spent visiting the site. It 
requires of them in return: nothing - no emotional commitment, no 
vulnerability. In fact, this penultimate control may in itself be part of the 
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sexual attractiveness of Internet porn. As Ann Russo has written about the 
pornography industry: “It takes existing inequalities and makes them 
sexy and entertaining” (Russo, 1998: pp. 19-20). 

The women pictured on the other hand, are not in a position of 
control, they are instead portrayed in these images as willing and 
submissive. These women’s very state of being, as captured in photographs 
and videos, very directly communicates a vulnerability and willingness to 
participate in any sexual act. The plethora of images of women, for 
instance, performing oral sex on men, as opposed to the dearth of images of 
the contrary, speaks loudly of the roles that are prescribed: women as 
pleasure-givers, men as pleasure-receivers; women as sexual object, men 
as user of that object; and women as subjugating to needs of the male 
dominator. 

Language 

In many of these sites, the pictures are not the only form of 
communication taking place. There is also the language that accompanies 
the images. Some sites simply offer a variety of pictures and videos. 

Others, called bookmark sites or picture post sites, offer links to hundreds of 
other sites. When a user clicks through, what is at the other end is either a 
photo or series of photos. The language used to describe these photos is 
quite telling. 
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One of the first themes that emerges as you read through these texts 
is again, that of women as submissive, willing participants in sexual acts. 
Examples include: “This hot babe wanna give you a blow b*;” “A horny 

slut riding a guys c k;” or “Nice body on this girl and she loves to get 

f ed.” The words imply a sexual world where men rule and where 

women not only participate in any sexual act a man might dream up, but 
the women are anxious to do so and actually desire to service any male. 
Notice, also, how the language is constructed on these web sites: the 
women are silenced as they are described from a narrator’s perspective — 
presumably a male voice. The language above emphasizes that these 
women want to perform sexually, the women are most certainly sexually 
aroused, and are so willing to have sex they can be classified as sluts. It is a 

world where women love to be f ed. Male consumers of these sites are 

encouraged to “cum see what this bitch can do.” The women who are 
pictured on these sites have a seemingly unending appetite for sex, as is 

shown time and again in statements like “she can’t suck enough c k.” In 

their analysis of pornographic films Jensen and Dines described this same 
effect wherein “in the pornographic world, sex is divorced from intimacy, 
loving affection, and human connection: all women are constantly 
available for sex and have insatiable sexual appetites: and all women are 
sexually satisfied by whatever the men in the film do” (Jensen and Dines, 



*The authors chose not to replicate explicit language found on these sties. 
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1998: 72). The language used on these sites speaks of a clear hierarchy, 
where men are in control and women must submit. 

The constructed reality of these sites does not merely contain these 
notions. The language used clearly illustrates how U.S. cultural norms 
require that the women pictured must be beautiful. That, in general 
terms, means women with large breasts and small waists. This speaks to 
the objectification of women as sexual objects. Viewers do not care who the 
woman is, what is most important are the proportions of her body parts. If 
the women are not beautiful, the male consumers are warned in advance. 

“Two skanks f the boss at work,” tells potential viewers two things: 

women may not be attractive by traditional standards, and thus are 
willing to participate in sex with any available man, including their boss, 
even in a work context. There is, of course nothing in the photo that 
implies the male is indeed the boss, but this interpretation of the photo 
further reifies the importance of viewing men in power positions over 
women. What message does this send users about what is and is not an 
appropriate relationship with women in the workplace? 

If the women in the photographs are not thin, warnings are 
provided, as in “big fat girls making big fat love,” or “fat chicks bigger 
than whales.” Not only must women in this world be willing sex partners, 
but if they defy the cultural norm of female thinness, then this is labeled 
as unusual. As in all these descriptions, words chosen are direct and to the 
point and most often demeaning toward the women. On the contrary, 
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nowhere on any of these sites did we see any warnings about the girth of 
the male involved, though many of them were indeed overweight 
according to cultural norms. Standards of beauty and thinness are only 
applied to the women - the dehumanized sexual objects - because 
pornography remains a male domain. In this domain, men are the 
consumers and women are the objects of that consumption. 

Age shows up as another dominant theme in the language of these 
sites. Teen is a word that predominates many of these sites. This in many 
ways reflects the value U.S. society puts on youth, as reflected by the 
culture of Western fashion which uses young girls as models to define what 
is beautiful and attractive. “Young college girl gets a ride to class,” is a 
fairly common kind of description that implies the age of the woman 
pictured. At these sites youth and beauty are so much seen as the norm, 
viewers are warned about pictures that contain women who may not be 

young and attractive such as: “Old Wrinkled UGLY GRANNY Shows T s 

And Spread Legs.” 

But these sites go beyond implying women are merely college-aged, 
or are young because that may equal attractiveness. The other message 
that comes through from sexually explicit photographs of young women is 
that of an unequal power relationship between older men and younger 
women - another sexualized hierarchy. Especially concerning is that 
many of the photos and descriptions imply that the women pictured may 
be younger than the age of sexual consent. “Schoolgirl in a white stocking 
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spreading legs and showing p y,” is one such description. In the photos 

themselves young woman often pose in various states of undress, but what 
clothing is on often implies that of a catholic school uniform, or other signs 
of youth, such as knee socks, tennis shoes, and cheerleading outfits. Add 
this to hair fixed in ponytails and props in the photos that often include 
schoolbooks or stuffed animals and it becomes obvious what the producers 
of the photos are communicating — the women pictured are younger than 
18. Though some sites make it clear that the women posing are not under 
the age of 18, one wonders how they can be sure. By the ease of replication 
of some of the images, it seems clear many of these photos have been lifted 
and replicated from dozens of different sources. How could any of the page 
producers actually vouch for the age of those pictured? But beyond that, 
what they are communicating is disturbing in itself. If the girls are 
involved in sexual activities, it is often with men who appear to be 
significantly older. This results in allowing consumers of Internet porn to 
live out a societal taboo that is also illegal: having sexual relations with 
young girls. 

The underlying issue here is that of sexual hierarchy. Older men 
most often have authority and power over younger women or girls. 
Therefore these men can control and dominate a relationship, or in this 
case a virtual relationship. A sampling of descriptions written by the web 
site producers tells the story clearly: “Young Skylah Shows Off Her 
Immature Hairless P y;” “Young teen babes f ed in every position!;” 
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“This Young Amateur Teen Looks Like She's 14!;” and “Cum See My Little 

Sister Spreading Open Her F Hole.” These sites help male viewers 

construct a fantasy world where sex with much younger women is 
acceptable and encouraged, even if those relations, in day-to-day life, 
could result in charges of statutory rape. 

At times, the text implies violence too. On one page, under the photo 

of a young girl the text reads: “Watch his huge c k make me bleed.” This 

sends a clear message: that violence is an acceptable option for the man 
and that young women want to be injured by men who penetrate and 
dominate them. This dehumanizing portrayal of women and girls 
enjoying pain further reinforces notions of male dominance and female 
objectification in sexual relations. 

From text on these pages, race is also a concern. When subjects in 
the photos are not Anglo, these photos are always identified, often times in 

great detail, for instance “Black guy f ing blonde teen, blond guy 

f ing black girl,” or “white c k in black p y.” The idea here is that 

viewers may not want to see anything as shocking as inter-racial sex, so 
explicit detail is given warning users who want to avoid anything that 
might be outside of the norm of sex between white people. This is the 
domain primarily of the white male, so anything outside of Anglo sex is 
constructed as deviant. Blacks are characterized in a number of different 
ways, almost all derogatory, such as: “brown sugar sucking black tootsie 
roll,” or “black ho takes ‘em on.” “The natives are restless,” is the 
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description given to the link for a site that features porn with exclusively 
African-American models. The world of porn has it’s own Jim Crow line, 
and remains by and large remarkably segregated, with evidence of overt 
racism. Other descriptions reinforced racial stereotypes, such as “Black 

monsterc_ks f ing white sluts,” emphasizing an old notion that Blacks 

are endowed with oversized sex organs that also match their veracious 
sexual appetites. Asians and East Indians are also mentioned: “teen asian 

shows you her small t s!” and “INDIAN MODEL MASSAGING HER 

SACRED P Y FOR AN ORGASMIC HIGH.” The second reference makes 

reference to a woman’s genitals as being somehow sacred because she is 
from India. This illustrates an attempt to cast her - the non-white 
woman- as the other. In this case the woman is from a different national 
background, so she is portrayed as exotic; as outside the norm. These 
descriptions communicate clearly how these sites reinforce the normalness 
of whiteness. Anything outside of that is seen as not normal and is either 
taboo or exotic. 



Conclusion 

The Internet “remains a discursive environment in which 
communicators support values and ideologies, influence one another, and 
shape beliefs and attitudes” (Warnick, 1999: p. 3). The question is: whose 
values and ideologies are going to prevail? Will the Internet develop into 
some form of a marketplace of ideas - a high-tech public sphere? If current 
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trends continue, one might be suspect. Certainly, at some Internet sites, 
and in some chat rooms, there can be a free flow of ideas. But how many 
individuals are participating and who are they? Consider that technology 
is a luxury afforded to those only with the means to secure it. That 
excludes millions of economically and technologically disadvantaged 
around the world. In two-thirds of the world, computers are neither 
prevalent nor easily accessed. Even in areas where technology is more 
readily available, white males tend to dominate use of the Internet. 

In 1988 Carolyn Marvin published her study of the cultural impact 
of early technologies, such as the development of electricity. She argued 
that “the early history of electric media is less the evolution of technical 
efficiencies in communication than a series of arenas for negotiating issues 
crucial to the conduct of social life: among them, who is inside and outside, 
who may speak, who may not, and who has authority and may be 
believed” (Marvin, 1988: p.4). New media, in this case the Internet, has 
changed the terrain of communications. It is hard to argue that, 
especially when compared to radio and television broadcasting, it has not 
opened doors to many new voices. One can find web sites for a vast array 
of special interests, including marginalized voices. The problem lies in 
whether people, in any numbers, are visiting these sites and participating 
in meaningful dialogue. Or, are web sites and chat rooms thus far merely 
a high tech method of allowing small groups of people with special interests 
to talk to themselves? Are these the pamphlets and newsletters of the new 
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Millennium? There is some indication that more traditional forms of 
communication are dominating Internet users’ attention, i.e. 
pornography. 

If this trend continues, and if sites that have traditionally reinforced 
existing power relationships continue to thrive, will the Internet truly 
result in a more pluralistic and democratic means of communication? 
Using Traber’s guidelines for ethical communication, it is apparent that 
pornography sites do not respect people as human beings; these sites are 
not designed nor intended for all human beings; they are not operated 
with a sense of respect and responsibility for others; and they do not reflect 
values that are held cross-culturally. In fact, on all counts, quite the 
opposite holds true. We have found in our investigation of Internet 
pornography sites that these sites reinforce traditional constructions of 
men’s power over women in the forms of hierarchy, objectification, 
submission and violence. The meanings Internet pornography produces 



and the social discourses it constructs are relatively the same as those 

N 

meanings and discourses about gender differences established in 
traditional forms of pornography. 

Marvin goes on to point out in her study that media are not fixed 
objects, “they are constructed complexes of habits, beliefs, and procedures 
embedded in elaborate codes of communication” (Marvin, 1988: p. 8). 
There is nothing inherently good about any technology, let alone a new 
technology. Yet there is a tendency with any new technology to see it as a 
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source of hope for a new utopia. With the Internet there are hopeful signs, 
yet it’s brief history thus far has led us to question whether it can ever 
reach it’s potential for enabling broader and deeper communication, or 
whether it will merely reify what we have seen and known of the past. 
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Abstract 

WANTED: Your News Photo 

Police Claims of Fair Use and the Protection of Digital Photos 

Law enforcement’s use of WANTED Web sites is creating new conflicts with the media. 
This paper examines two incidents in which police took news photos and posted them on 
their WANTED Web sites without permission of news organizations. This study finds 
that law enforcement may be successful in arguing for the fair use of such photography. 



WANTED: Your News Photo 
Police Claims of Fair Use and the Protection of Digital Photos 

“WE NEED YOUR HELP!” 

That was the plea from East Lansing police to visitors to their Web site after 
about 5,000 people rioted on the Michigan State campus in March 1999, distraught by the 
school’s loss to Duke in a Final Four college basketball game. 1 More than a dozen news 
organizations recorded rioters on film as they set fires, smashed windows, and challenged 
police. Twenty-seven people were arrested. 2 

Less than six months later in Woodstock, N.Y., at the annual gathering of music 
artists and their fans, more than 200 youths destroyed tents and booths, knocked over 
light stands, a speaker tower, and a radio station truck. State police said five concert- 
goers were seriously injured and seven people were arrested on charges ranging from 
rioting to criminal mischief. 3 Again, news organizations on the scene to cover the end of 
the festival captured instead the mayhem of the riots. 

In both instances, police were caught unprepared to deal with the violence and 
unable to arrest all the offenders. In an effort to prosecute those rioters who escaped the 
scene, East Lansing and New York State police employed a relatively new and 



1 Greta Guest, Judge Orders Newspapers to Give all Photographs of Riot to Prosecutors, AP, April 5, 
1999, available in The WIRE/Associated Press archive. 

2 Greta Guest, Police Put Up Web Site, Seize Photographs to Catch Rioters, AP, April 1, 1999, available in 
The WIRE/Associated Press archive. 

3 John Kekis, Peace , Love, Music ... Then Arson , Vandalism as Woodstock *99 Winds Up, AP, July 26, 
1999, available in The WIRE/ Associated Press archive. 
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troublesome tactic. Without permission, both agencies took news photos of the riot and 
published them on their “WANTED” Web sites . 4 

In East Lansing, police displayed the photos in their “Halls of Shame” to 
encourage students to step forward and identify rioters . 5 To do so, authorities seized some 
photos from commercial film developers, some from private citizens and subpoenaed 
news organizations for others . 6 

East Lansing investigators confiscated five rolls of film taken by an AP freelance 
photographer from a film developer who reported the freelancer’s photos to police . 7 
Police posted these photos but removed them after attorneys for the freelance 



4 Ordinarily, published print news photos sought by police might be used in door-to-door investigatory 
work. In some instances, police might subpoena the photos or issue a search warrant to the news 
organization. This paper recognizes a difference between the use of published print photos during the 
course of an investigation and the reproduction of digital photos, used without permission, on a government 
Web site. That police may now act as publishers on the Web changes the nature of an age-old debate. 

3 Originally posted at < frttp://wwAv.ci.east-lansing.mi,us/Riot/home.html> . The front page of the “Halls of 
Shame” site reads: “After the embarrassing riot of Saturday, March 27... WE NEED YOUR HELP! ... 

This evening is a complete ‘black eye’ and embarrassment to our community One word describes this - 

ARSON, and it will not be tolerated!” See Appendix A. 

6 East Lansing investigators subpoenaed published and unpublished film and video from 19 news 
organizations. Several news organizations cooperated with investigators and handed over published 
material, but a dispute arose over the surrender of the unpublished material and that matter is before the 
Michigan Court of Appeals. See People v. Anthony David Pastor (99-89892AR). Ironically, material posted 
on the site comes with copyright warnings that the images are copyright protected. 

7 The confiscation of news photos from a film developer is equally troubling, but beyond the scope of this 
paper. See East Lansing Police Give Freelance Photographer Birthday 'Gift, ' NEWS PHOTOGRAPHER, May 
1999, at 27. 
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